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You always need information to determine which facts are the es- 
sential ones for your case . . . im taking depositions . . . when 
questioning lay and expert witnesses. Now, turn first to PROOF OF 
FACTS, a storehouse of practical knowledge and know-how. 


Using the question and answer method, PROOF OF FACTS expert- 4 
ly and step-by-step tells you how to prove what must be proved. 


PROOF OF FACTS has no jurisdictional limitations. It is designed | 
for use in your state and all other jurisdictions . . . im any court | 
where witnesses are examined. 


Unique too, are its all-inclusive checklists of Elements of Proof and 4 
Elements of Damage that assure you that no details are overlooked in | 
your preparation or presentation. 


Want more proof? Write either company today for complete de 
tails, including a sample proof and a partial Table of Contents. 
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30 SMITH AVE. 
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GERALD P. WALSH MILTON J. DONOVAN 
of New Bedford of Springfield 
President Treasurer 


LETTER FROM PRESIDENT WALSH MAILED 
TO ALL MEMBERS OF THE ASSOCIATION 
Dear Fellow Member: September 17, 1959 


At the Annual Meeting of the Association at Plymouth in June, 
the members present voted to increase the annual dues of senior 
members from $12.00 to $25.00, in order to provide sufficient funds 
to enlarge the scope of our activities on behalf of the membership 
and of all attorneys in the Commonwealth. This increase only ap- 
plied to lawyers at the bar more than five years, the dues of younger 
members remaining unchanged. I am directing this letter to each 
of you in order to present some general idea of what we are now 
doing, to outline our future plans, and to encourage comment and 
suggestions as to programs you believe worthy of consideration by 
your officers. 

Realizing that only a fraction of our total membership can attend 
the mid-winter and annual meetings, we propose to inaugurate a 
system of more frequent written bulletins to be mailed to each mem- 
ber. This program is designed to keep you informed as to what is 
being done by the association, to advise you of matters of current 
interest to members of the bar, and to enlist constructive criticism 
and suggestions. These proposed bulletins will neither replace nor 
duplicate the MASSACHUSETTS LAW QUARTERLY, which fills a dif- 
ferent but equally important need. 

In addition, the public relations department is prepared to release 
for newspaper publication a series of articles on selected legal sub- 
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jects which, we feel confident, will be instructive and useful to the 
reading public. We are also working on a series of radio talks to 
be given by volunteer speakers from the association, a program 
which may well be duplicated in various sections of the state. We 
plan to continue and enlarge the program of distributing to the 
public, in pamphlet form, common sense explanations of the place 
of the lawyer in the everyday life of each citizen and the need for 
professional advice in such fields as wills, real estate transactions, 
damage claims, and business contracts. 

A most encouraging start has been had in the field of lawyer- 
doctor relations under the Code adopted recently and printed in 
the QUARTERLY for April 1959. It is hoped that we may extend this 
program in the future, once the experience of the state joint com- 
mittee has been sufficient to establish a pattern for handling prob- 
lems common to the two professions. 


In the fields of legislation and continuing legal education, your 
officers hope to continue the good work done in the past and, if 
possible, to provide assistance and personnel to enlarge the work in 
both fields, primarily by encouraging local panel discussions and 
establishing closer contact with the county and local bar groups. 

These are a few of the main objectives we plan for the future. The 
absolute minimum cost of maintaining and staffing your head- 
quarters office to meet the standards expected of the legal center 
of a state bar in this day and age requires two things—adequate 
income (which must come solely from dues) and the fullest co- 
operation of each member. I am confident that, with your continued 
support in both fields, the association can reach and maintain the 
position it should occupy as representative of the organized bar of 
the entire Commonwealth. 

Sincerely, 
GERALD P. WALSH, President 





NOTICE TO MEMBERS OF THE ASSOCIATION 


REQUEST FOR BACK NUMBERS OF THE 
MASSACHUSETTS LAW QUARTERLY 


Members of the Association who do not keep the “Quarterlies” 
which they receive will render a professional service if they will 
return them to headquarters or instruct their secretaries to do so. 


Ever since the first number, in December 1915, we have received, 
and we still receive, frequent requests for back numbers to complete 
sets for binding from libraries throughout the nation to which they 
have been sent as part of the professional service of the Association, 
from lawyers in Massachusetts and other states for binding or for 
issues containing special articles bearing on their work, from plan- 
ning and zoning boards and other organizations here and elsewhere. 











4 MASSACHUSETTS LAW QUARTERLY 


These requests have exhausted the supply of many issues which con- 
tain the history and reasons for some two hundred or more statutes 
under which members of the Massachusetts bar earn their living, as 
well as much other material which cannot be found elsewhere. 

As you are, presumably, aware, the “Quarterly” is cited, for the 
convenience of the bench and bar, in Shepard’s “Citations” and in 
the annotated editions of the statutes. All the county law libraries 
have, or should have, complete sets as all numbers since 1915 have 
been sent to them without charge. 

We, sometimes, receive requests for bound sets. If any retiring 
lawyer or judge has such a set, or if one appears among the books 
of deceased lawyers, we shall be glad to receive them as professional 
contributions for the use of others. We mention this because, re- 
cently, we discovered twenty-three bound volumes in the Morgan 
Memorial, where they had been sent, apparently, by the executor 
or the family of a departed judge or lawyer. 

Any back numbers which you, or the families of deceased lawyers, 
do not want to keep, will be welcomed by us at headquarters. 


F. W. G. 


AMERICAN BAR ASSOCIATION 


A Glimpse of the House of Delegates in Session at Miami, August 1959 
(left to right) The Massachusetts Delegation (next to Maine) Santry, Barrett, 
Walsh, Griswold, Grinnell. 
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LETTER FROM THE ATTORNEY GENERAL 
REQUESTING SUGGESTIONS 


September 23, 1959 


Secretary, Massachusetts Bar Association 


Dear Mr. Grinnell: 


I enclose the proposed draft of the pamphlet entitled “If You 
Are Arrested... .” 


This statement, designed to advise the members of the community 
of their rights from prior to arrest through appearance in the 
district court, will be distriouted as a public service by the Office 
of the Attorney General in cooperation with the Boston Bar Associa- 
tion. We hope shortly to obtain the further cooperation of your 
own Association, the Massachusetts Police Chiefs Association and 
the Massachusetts District Attorneys. 


The text from which this statement is adopted was originally 
prepared by the Bar Association of the City of New York and the 
New York Civil Liberties Union. It has been revised, in some places 
quite radically, to conform to the exigencies of Massachusetts 
criminal law and administration. Its purport clearly is not that of a 
definitive restatement of criminal practice or the constitutional 
rights of defendants; rather it seeks only to give accurate and 
reasonably concise preliminary guidance to arrested persons during 
such time as they are without counsel. As experience and changes 
in the law dictate, the text will be revised from time to time. 

In addition to the problem of substantive material, there is that 
of distribution. Ideally this office would like to see the statement 
made available at every koo':ing point, all places of detention, the 
offices of clerks of court, correctional institutions, and at the proba- 
tion offices as well as made available under the auspices of interested 
membership organizations. This, of course, imposes difficulties of 
logistics and f.nance of no small magnitude. 

I feel, therefore, that were you to publish the proposed draft 
in the “QUARTERLY” and to ask for comments and suggestions from 
the Massachusetts lawyers both in respect to contents as well as to 
the mechanics of distribution, you would render a distinct service 
to this office and to the public generally. Any such communications 
should be addressed to Assistant Attorney General Gerald A. Berlin, 
Chief, Division of Civil Rights and Liberties, State House, Boston 
33, Massachusetts. 





Very truly yours, 





EDWARD J. MCCORMACK, JR. 
Attorney General 
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Proposed Draft of pamphlet submitted by the Attorney General 
for comment and suggestion. 


IF YOU ARE ARRESTED 


What are your rights? 

What can you do? 

Where can you get help? 

What does the law say you cannot do? 
What are your responsibilities? 


This statement is issued as a public service by the Office of the 
Attorney General of Massachusetts in cooperation with: 


(List to be inserted) 


EDWARD J. MCCORMACK, JR. 
Attorney General 


IF YOU ARE ARRESTED... 


The law says that arrest is “taking a person into custody,” so 
that he may be held to answer for a crime. If you are arrested, 
you have rights which protect you from unfair pressure. The police- 
man who may arrest you also has his job to do, and you must 
respect it. He stands for law and order, and he has a duty to his 
community. 


What are your rights if you are arrested? 


Here are answers to some questions you may have about these 
rights. Read them carefully so you will know your rights if you are 
arrested. 


I. THE ACT OF ARREST 
What if you are innocent? 


Even if you think you are not guilty, it is a crime to resist an 
officer who arrests you lawfully. Respect him. Do not talk back or 
be disorderly. If it turns out that you have been arrested illegally, 
you can sue the policeman for false arrest. But remember: If the 
arrest was a lawful one, the fact that you are innocent does not give 
you the right to collect damages. The following answers tell you 
how to get help to answer the charge and to protect your rights 
whether you are innocent or not. 


What you can be arrested for... 


Specific law violations that you might be arrested for are much 
too numerous to list here. However, law violations have classifica- 
tions that are useful for you to know if arrested. Felony is the name 
for the most serious violation. Examples of felonies include murder, 
extortion, and armed robbery. Less serious violations are called 
misdemeanors. Examples of misdemeanors include motor vehicle 
violations, gambling, and disorderly conduct. 
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When can you be arrested? 
A policeman may arrest you without a warrant: 


1. If he sees you commit a violation of the law or if he sees you 
try to commit one. 
2. If he has actual knowledge that a warrant for your arrest for 


a misdemeanor has in fact issued and is then in full force and 
effect. 


3. If someone committed a felony and if the policeman has reason 
to believe you did it, even if he was not there at the time. 
In addition, a private person other than a police officer may also 


arrest you without a warrant if, in fact, you have actually com- 
mitted a felony. 


Must the policeman have a warrant? 


In most situations, however, a policeman must have a warrant 
to arrest you for a misdemeanor, if he did not see you do it himself. 


What is a warrant? 


A warrant is an order issued by a court. It is made on a complaint 
by someone, and it charges that you committed a crime. The war- 
rant must list the charge against you. It also must direct the police- 
man to make the arrest and to bring you before the issuing court. 

A search warrant is an order, also issued by a court upon some- 
one’s complaint, directing an officer to search a house or place for 
contraband. The warrant must describe the place to be searched 
and the article to be searched for, and must direct the officer to 
bring the article and the person in whose possession it is found be- 
fore the issuing court. 


Can the policeman use force to arrest you? 


If you resist a lawful arrest, the policeman can use all necessary 
force to arrest you. However, after you have been restrained, he 
cannot continue to use force. 

An officer may break open a door or a window to make a lawful 
arrest or to serve a warrant if you refuse to admit him. 


II. YOUR RIGHTS IN THE POLICE STATION 
What happens after you are arrested? 


You are taken to a police station, where a record of your arrest 
and the charge against you must be reported without unnecessary 
delay in the “arrest book.” Before questioning you, the police must 
tell you the charge. Where required by law, you will be fingerprinted 
and photographed. 


Do you have to answer questions? 


It is your right, under the Constitution, to refuse to say anything 
that may be used against you later and to have the aid and advice 
of a lawyer. After identifying yourself, you do not have to answer 
any questions or sign any paper about a crime. Neither a policeman 
nor anyone else may force you to do this. If any force or threats 
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are used against you, report it to the court, to the District Attorney, 
and to your own lawyer. You should also report promptly to the 
court any injuries suffered after arrest. 

The promise of a policeman to help you or to intervene with the 
court, in exchange for a confession, is not binding. 


Can you notify your family or lawyer? 


If you are charged with a misdemeanor, you are, within one hour 
after booking, at your own expense, entitled to the use of a tele- 
phone to communicate with your family or friends or to arrange for 
release or bail or to engage the services of an attorney. This law 
does not apply if you are charged with a felony. 


What happens to the money you may have with you? 


You must be given an itemized receipt for all money and property 
taken from you when you are booked. 

Can you be released on bail? 

You have the right to be allowed to apply promptly for bail. Bail 
permits you to be released from jail, if an amount of money or other 
security is deposited with the proper official to make sure that you 
will appear in court. 

After arrest but before arraignment the amount of bail is fixed 
by the clerk of the court or by a bail commissioner or some other 
specially designated officials before whom you are to be brought. You 
have a right to have bail set without delay. However, after arraign- 
ment the court may reduce or increase the amount of the bail ini- 
tially fixed. If you are charged with murder, bail is not permitted. 


How can you get money for bail? 


If you cannot obtain sufficient money or other security from a 
friend or relative, you may obtain it from a professional bondsman. 
His fees, which are regulated by law, will be 5% of the amount of 
bail for which there is not any collateral. The police or clerks of 
court on request will furnish you with the names of professional 
bondsmen. 


III. YOUR RIGHTS IN COURT 
When do you go before a judge? 
After arrest and booking, you must be taken before a court with- 


out unnecessary delay. If a court is not then in session, you may 
be held in a police station until the next court session. 


Should you have a lawyer with you? 


If possible, you should have a lawyer with you when you are 
taken before the judge. The clerk will read the charge to you. The 
court, on request, will allow you a reasonable time to obtain a lawyer 


at your own expense. You may, of course, try your own case your- 
self. 


What if you cannot afford a lawyer? 


If you are charged with a felony and cannot pay for a lawyer, 
ask the judge to appoint one and he will do so. If you are charged 
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with a misdemeanor and cannot pay for a lawyer, you may ask the 
Court to request a Voluntary Defender organization, a local Bar 
Association or a lawyers Reference Service to assist you if available. 
(See Part IV for information on obtaining legal help.) 


What does the judge decide? 


The judge must hold a hearing at which witness2s are examined, 
and you have the right (but not the obligation) to testify. You can 
ask that this hearing be adjourned until your lawyer can be present. 
For certain offenses, this hearing constitutes a trial so that the 
judge will dispose of the case directly and either dismiss the charge 
or find you guilty. In other cases, where he cannot try the charge 
himself, the judge decides only whether or not there is a reasonable 
basis for finding that you committed the offense charged. In such 
case you may waive the hearing. If the judge does decide that there 
is a reasonable basis for finding that you committed a misdemeanor, 
he may hold you for a later trial by his or another court; if a felony, 
he will hold you for action of the Grand Jury. 

If convicted in the District Court, you have an absolute right to 
appeal to the Superior Court and to have a new trial there. If con- 
victed after a guilty plea in the District Court, your appeal is only 
from the sentence. But remember, both where you elect to appeal 
to the Superior Court and where you are held for the Grand Jury, 
bail must be obtained all over again at additional cost, in order to 
permit your release from jail pending trial in the Superior Court or 
consideration by the Grand Jury. 


What does the Grand Jury do? 


The Grand Jury will either dismiss the charge against you or it 
will indict (accuse) you. If it indicts you, you must then stand trial 
in the Superior Court. You have a “right” to ask to appear before 
the Grand Jury when it is considering your case, but you should 
not make this request without your lawyer’s advice. 


IV. WHERE YOU CAN GET HELP 


If you do not know a lawyer and need legal advice, and you are in 
the metropolitan area of Boston, call the Voluntary Defender Com- 
mittee, 8 Beacon Street, Boston, CApitol 7-2658. You may also call 
the Harvard Voluntary Defenders, UNiversity 8-7600, Ext. 413. If 
you are in the Springfield area of Massachusetts, call the Voluntary 
Defender Committee in Springfield, 145 State Street, REpublic 
7-0838. The Lawyer’s Reference Service, 35 Court Street, Boston, 
CApitol 7-8400, will assist you in obtaining counsel anywhere in 
Massachusetts. In addition, you may ask the police or court to tell 
you how to reach a local bar association for help. 


Office of the Attorney General 
Commonwealth of Massachusetts 
State House, Boston 33, Massachusetts 


Any comments on the proposed draft received by the Editor will 
be forwarded to the Attorney General. F. W. G. 
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REAL ESTATE BROKERS AND PRINTED OR OTHER 
FORMS OF PURCHASE AND SALE AGREEMENTS 


By Resolves Chapter 25 of 1959 the Judicial Council was requested 
to investigate “the subject matter of current house document num- 
bered 1962” and to include its conclusions and its recommendations 
if any in relation thereto ...in its annual report for the current 
year.” 

The bill thus referred—H. 1962 (printed below)—enters a field 
of nationwide controversy with which the bar has been more or less 
familiar for years since the opinion in the Loeb case in 1943 (315 
Mass. 176). There has been litigation in other states. 

The bill (printed below) states that it strikes out Section 45 and 
inserts “the following section,” but except for the words printed in 
italics “the following section” is the law today. The proposed 
amendments in italic type present the questions referred to the 
Judicial Council. Such questions obviously arise under the opinion 
in the Loeb case. 

Because the matter relates to a common practice throughout the 
Commonwealth the bill, and for the convenience of readers, passages 
from the opinion in the Loeb case which seem to raise questions are 
called to the attention of the bench and bar, with a request for any 
comments which may be of assistance to the Council in its consid- 
eration of the matter. Any comments received will be submitted to 
the Judicial Council. They may be addressed to the Editor of the 
MASSACHUSETTS LAW QUARTERLY, 15 Pemberton Square, Boston 8. 
The Judicial Council is a purely advisory body. Comments should 
be made as soon as possible as the matter is now under consideration. 


F. W. G. 


HousE No. 1962 
REFERRED TO JUDICIAL COUNCIL BY RESOLVE CHAPTER 25 


AN ACT PROHIBITING THE PRACTICE OF LAW BY 
REAL ESTATE BROKERS AND CONSTABLES 


Chapter 221 of the General Laws is hereby amended by striking 
out section 45, as appearing in the Tercentenary Edition and insert- 
ing in place thereof the following section: 


Section 45. A sheriff, deputy sheriff, constable or real estate 
broker who appears in court as attorney for any party to a suit, 
or draws, makes or fills out a writ, declaration, plea or process for 
such party, or, with intent to procure himself to be employed in 
the collection of a demand, or in any manner to make gain or 
profit therefrom, advises, counsels or encourages a person, di- 
rectly or indirectly, to commence a suit or process, or otherwise 
engages in the practice of law, shall forfeit fifty dollars. The 
drawing of a purchase and sale agreement shall constitute a prac- 
tice of law within the meaning of this section. 





. - I i. oe Ue. 
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EXTRACTS FROM OPINION IN LOWELL BAR ASSOCIATION V. LOEB 
315 MASs. 176 AT PP. 180, 181, 186 


“The justification for excluding from the practice of law persons 
not admitted to the bar is to be found, not in the protection of the 
bar from competition, but in the protection of the public from 
being advised and represented in legal matters by incompetent and 
unreliable persons, over whom the judicial department could exercise 
little control. 

“The judicial department is necessarily the sole arbiter of what 
constitutes the practice of law. Opinion of the Justices, 289 Mass. 
607, 614. Matter of Shoe Manufacturers Protective Association, 
Inc., 295 Mass. 369, 372. State v. Kirk, 133 Neb. 625. People v. 
Goodman, 366 Ill. 346, 349. Clark v. Austin, 340 Mo. 467, 474, 475. 
Judd v. City Trust & Savings Bank, 133 Ohio St. 81, 85. 

“It is not easy to define the practice of law. 

“The proposition cannot be maintained, that whenever, for com- 
pensation, one person gives to another advice that involves some 
element of law, or performs for another some service that requires 
some knowledge of law, or drafts for another some document that 
has legal effect, he is practicing law. All these things are done in 
the usual course of the work of occupations that are universally 
recognized as distinct from the practice of law. 

“We are aware that there has been said to be no difference in 
principle between the drafting of simple instruments and the draft- 
ing of complex ones. But though the difference is one of degree, it 
may nevertheless be real. 

“There are instruments that no one but a well-trained lawyer 
should ever undertake to draw. But there are others, common in 
the commercial world, and fraught with substantial legal conse- 
quences, that lawyers seldom are employed to draw, and that in the 
course of recognized occupations other than the practice of law are 
often drawn by laymen for other laymen, as has already been shown. 
The actual practices of the community have an important bearing on 
the scope of the practice of law.” 

While going to press we received the following article by Mr. 
McCarty. See page 12. F. W. G. 





DAUMIER’S LEGAL CARICATURES EXHIBITION OF A 
COMPLETE SET, NOVEMBER 16 -NOVEMBER 29 


A complete set of the famous Gens de Justice series of lithographs 
by Honore Daumier, on loan to the Harvard Law School by Benja- 
min A. Trustman, Esq., of the Boston Bar, will be exhibited in the 
Main Reading Room of Langdell Hall for two weeks, from Novem- 
ber 16, 1959 to November 29, 1959. This is believed to be the only 


complete set of this series, on white paper (without text on the 
back), in this country. 
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CONVEYANCING PRACTICES —A REAPPRAISAL 
By 


JOHN A. MCCARTY 
of Waltham 


PART I 


Previous to about twenty-five years ago, a goodly portion of the 
income of a lawyer practicing, outside our largest cities, was derived 
from advising clients who were buying or selling real estate; draw- 
ing agreements of purchase and sale and deeds; and sitting in on 
closings, representing the buyer or the seller. In most of these 
transactions some bank was providing money to the buyer on se- 
curity of a mortgage on the real estate bought, but it was rarely 
that the bank had its lawyer present. The lawyer for the bank 
usually examined the title, drew the mortgage and note and sent 
them to the bank where the treasurer or some other officer saw to 
their execution. The bank attorney usually did the recording. 

This procedure has gradually disappeared until now practically 
the whole matter of closing real estate transactions is in the hands 
of the bank which is lending the money to finance the purchase. 
Now, it is only rarely that an attorney is consulted about a purchase 
and sale agreement. That is drawn by the broker. It is also usually 
the broker who makes application to the bank for a mortgage loan 
on behalf of the buyer. 

At no stage of the game is the buyer advised by anyone that the 
transaction is full of legal pitfalls from which he should be pro- 
tected and most buyers are blissfully unaware of the dangers that 
lie ahead concealed in a maze of legal verbiage. 

Historically it has been the role of the bar to protect the layman 
in his ventures into transactions which involve legal rights and 
duties, but it is difficult for the bar to perform this function if the 
very people who most need its protection are steered away or even 
advised that no legal advice is necessary. * 

A case which was tried recently in the Plymouth Superior Court 
has again supplied the basis for a reappraisal of conveyancing prac- 
tice and in the hope of prompting a discussion, I venture to state 
my views. 

From the pleadings in the Plymouth case, it appears that the 
plaintiff contemplating the purchase of a parcel of real estate applied 
to the defendant bank for a mortgage loan in order to complete the 
transaction. 

The plaintiff was not represented by counsel but left everything 
to the defendant with regard to title examination and preparation 
of necessary papers. The transaction was ultimately closed and the 
plaintiff became the owner of the real estate, subject to the de- 
fendant’s mortgage which was recorded simultaneously with the 
deed to the plaintiff. 

Later the plaintiff discovered that at the time he acquired title 
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to this parcel it was encumbered by a recorded perpetual easement, 
and the plaintiff brought suit against the defendant for damages 
arising from the diminished value of the real estate because of this 
easement. 

The jury found for the plaintiff on three counts of his declaration 
for the same cause of action. The essence of these counts is as 
follows: 


COUNT I The defendant for a consideration warranted to the 
plaintiff that the title was free from encumbrances of record. An 
encumbrance existed of record and the plaintiff was damaged 
thereby. 


COUNT II The defendant for a consideration agreed to have the 
title to the real estate examined and report the result to the plaintiff. 
The defendant because of its negligence failed to discover and report 
a recorded easement whereby the plaintiff was damaged. 


COUNT III The defendant by assuming to advise and instruct 
the plaintiff caused him to rely upon its advice whereby a fiduciary 
relationship came into existence between the plaintiff and the de- 
fendant. The defendant advised the plaintiff that the title to the 
real estate was free from encumbrances of record when in fact a 
perpetual easement existed of record to the damage of the plaintiff. 

We must assume that sufficient evidence was offered at the trial 
to warrant the jury in finding the facts alleged in these three counts, 
and therefore it is hard to see how the finding could be otherwise 
than for the plaintiff. If this case shocked lending institutions and 
their attorneys, it cannot be because there was any new interpreta- 
tion of the law as applied to these facts. To me the only wonder is 
why this case is unusual. 

The number of persons applying for loans secured by a mortgage 
of real estate who are represented by counsel is so small as to be 
negligible. The vast majority rely upon the bank providing the 
mortgage, and they are guided entirely by instruction and advice 
received from its officers and employees. 

People who are buying real estate, for the most part, seem to 
have no conception of what the transaction involves. They see a 
house which they like, the price is satisfactory if they can raise the 
money, and they want to move in and make it their home as soon as 
possible. Abstract questions of title and legal complications are 
brushed aside. They resent any hesitation or delay in granting a 
mortgage loan and become greatly incensed if a flaw is discovered 
which prevents the sale going through. They are sold on a particu- 
lar property and they just want the bank to lend them the money so 
they can buy it. If any thought is given to the title it is resolved 
with the often heard statement, “If it is good enough for the bank, 
it is good enough for me.” 

Unfortunately a large number of brokers foster this disposition 
to rush headlong into the transaction, by over-simplifying the whole 
procedure. A broker, eager to make a sale, may assure the customer 
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that if he will sign the agreement to purchase (which the broker 
has prepared) he will arrange for the necessary mortgage loan 
at the bank (which he usually recommends). He will probably in- 
form the customer that he does not need a lawyer as the bank 
attorney will examine the title anyway and bringing another lawyer 
into it will result in additional and unnecessary expense. 

This careless and irresponsible attitude of purchasers of real 
estate puts banks in a very difficult position. Their officers and 
employees only want to be helpful, but there is no doubt that they 
often lull prospective mortgagors into an unwarranted feeling of 
security. Such representations as “leave everything to us” or “we 
will take care of everything” or “you have nothing to worry about” 
are misleading enough, but frequently representatives of banks go 
much further and say “you don’t need a lawyer” or “our lawyer 
will take care of you” or some other such statement which the cus- 
tomer interprets as assurance that the bank is protecting his inter- 
ests in all matters including the title he will acquire. 

Of course these statements and representations are made in good 
faith and there is no intention to mislead. Every bank stresses, in 
its advertising, the services it renders to its customers, and its 
personnel is trained to render the utmost in service. But attempted 
service can be disservice if the person performing it is unqualified 
or if his advice misleads a customer, or persuades him that legal 
advice is not necessary when buying real estate. 

It is often said that the interests of the mortgagor and the mort- 
gagee are identical. Both want to acquire a good title to the real 
estate, the mortgagor as the owner and the mortgagee for security. 
But this broad statement breaks down upon close analysis. 

It must be remembered that banks are in the business of lending 
money and are subject to keen competition, not only from other 
banks but also from various lending institutions. They are, for the 
most part, willing to take ordinary business risks and require only 
what they consider adequate security to protect them from loss. 
They rarely lend more than eighty per cent of the value of the mort- 
gaged property, and even that value is fixed by their own appraisers. 
Then, too, practically all loans, on residential property at least, are 
secured by so-called direct reduction mortgages which provide for 
the reduction of the principal by regular monthly payments, so that 
the entire debt will be paid off in a definite number of years. In 
addition, the makers of a mortgage note are liable on it even though 
the security fails entirely. 

The fact that an easement to maintain a pipe runs across part of 
the land will not militate against the title for security purposes, or 
if there is something missing in the record title which can be 
cured by an action in the Land Court, the bank may not require that 
it be taken care of now. If the mortgage is ever foreclosed, the 
necessary proceeding can be taken then. The bank cannot be too 
fussy or it may lose the business to one of its competitors, as well 
as the good will of the customer, who does not understand what the 
fuss is all about and wants to get title at once. 
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On the other hand the purchaser becomes the owner of the 
premises. When his debt is paid to the bank and the mortgage dis- 
charged the bank is no longer involved, but if there was an easement 
or other encumbrance, or if anything was lacking in the record title 
when he bought the property, it is still there as an encumbrance 
or defect. 

The owner may find that he cannot put a garage on his lot where 
he intended to put it because the easement for maintaining the pipe 
under his land prevents building there. If he tries to sell the 
property, he may find that the prospective purchaser, who has had 
the title examined, will not accept the deed and pay the price unless 
certain missing links in the record title are taken of by action in 
the Land Court or otherwise, which may entail considerable expense. 
Many other illustrations of the difference in interest between the 
buyer and the bank making the loan could be pointed out but this 
brief discussion should be enough to illustrate the point that the 
interests of the bank and the purchaser are not identical. 

Banks, in the conduct of their business of lending money, require 
security for the repayment of their loans. This security may take 
various forms. A loan may be secured by the filing of a surety com- 
pany bond or by depositing with the bank stocks or bonds or both, 
or by a guarantee of repayment by a financially responsible person, 
as well as by a mortgage of real estate. Regardless of what form of 
security is required, it is for the benefit of the bank; to insure the 
repayment of the money loaned. 

Now if a surety company bond is filed and the bonding company 
later goes into receivership, or if stocks and bonds are deposited 
as security and the market breaks and they lose their value, or if 
the financially responsible person who guaranteed repayment goes 
into bankruptcy, no one is surprised if the bank immediately calls 
the loan or asks for new security, and no one thinks of blaming the 
bank because it did not investigate the soundness of the bonding 
company; or the corporations whose stock and bonds it accepted as 
security; or the financially responsible person who guaranteed the 
debt; and thereby misled the borrower as to the reliability of the 
security he furnished. 

Why should it be different with a mortgage taken as security? It, 
like all other forms of security is for the protection of the lender and 
in no way implies a representation to the borrower that the security 
is good any more than the accepting of any other form of security 
guarantees its value. 

The most a bank can do is to assure the borrower that it considers 
the real estate being acquired, adequate security for the loan it is 
to make, but that it makes no representation with regard to the 
state of the title. How far it should go to overcome representations 
of brokers and any implication by its own personnel that the bank 
is guaranteeing the title or taking care of the borrower’s legal in- 
terests is a matter of judgment. One sure way is to include in the 
letter from the bank to the borrower, notifying him that his appli- 
cation has been approved, a clear statement that the bank is making 
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no representation as to the title to the real estate which is offered 
as security, that its attorney is representing the bank only, and if 
the borrower wants legal representation he must engage his own 
lawyer. 

If by word or reasonable implication it goes further than this, 
it comes dangerously close to violating G. L. Chapter 221, section 46, 
which provides “ ... no corporations or associations shall... give 
legal advice in matters not relating to its lawful business or practice 
law or hold itself out in any manner as being entitled to do any of 
the foregoing acts, by or through any person orally or by advertise- 
ment, letter or circular ...” and section 46A which provides “no 
individual other than a member in good standing, of the bar of this 
commonwealth, shall practice law or by word, sign, letter, advertise- 
ment or otherwise hold himself out as authorized, entitled, compe- 
tent, qualified or able to practice law... .” 

In determining how far a bank can go in advising and directing its 
customers to whom it intends to lend money on security of a mort- 
gage, it is helpful to see what the Supreme Court has said on the 
subject of the practice of law by a corporation. The Opinion of The 
Justices reported in 289 Mass. 607 contains this language—“practice 
of law . . . embraces conveyancing . .. and the preparation and exe- 
cution of legal instruments...” although “.. . the search of rec- 
ords of real estate to ascertain what may be disclosed without giving 
opinion or advice as to the legal effect of what is found. . . do not 
constitute the practice of law.” 

If the practice of law includes conveyancing, then giving advice on 
conveyancing matters must be practicing law because the court has 
said in Rosenthal v. Shepard Broadcasting Service, Inc., 299 Mass. 
286 at 289, “The giving of advice as to legal matters has been com- 
monly recognized as an important part of the activities reserved 
for members of the bar and constitutes the practice of law.’”’ Indeed 
the mere discussion of the record of a real estate title involves ex- 
pressing an opinion especially if the discussion is between a bank 
official and a prospective mortgagor. 

The objection can be made that bank officials, if they are careful, 
can safeguard the customer’s interest by basing their advice to the 
customer on the opinion given to the bank by its attorney. In other 
words, the bank using its attorney as the source of its information 
can assure its customer that the title is clear at least by implication. 
Such, however, is not in accordance with the opinions of the Court. 

In the Matter of the Shoe Manufacturers Protective Assn., Inc., 
295 Mass. 369 at 373 the court in discussing this sort of arrange- 
ment said: “It has employed attorneys . . . who are in effect its 
agents and whose dealings are with it alone, thereby furnishing or 
selling legal services and destroying the relation of direct personal 
confidence and responsibility which ought to exist between attorney- 
at-law and client and attempting to assume that relation in its own 
corperate capacity ... these acts involve the practice of law,” and in 
McMurdo v. Getter, 298 Mass. 363 at 368 the court reinforced this 
statement in the following language, “The rule is generally recog- 
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nized that a licensed practitioner of a profession may not lawfully 
practice his profession among the public as the servant of an un- 
licensed person or a corporation; and that if he does so, the unli- 
censed person or corporation employing him is guilty of practicing 
that profession without a license. A corporation as such cannot pos- 
sess the personal qualities required of the practitioner of a profes- 
sion. Its servants, though professionally trained and duly licensed to 
practice, owe their primary allegiance and obedience to their em- 
ployer rather than to the clients or patients of the employer. The 
rule stated recognizes the necessity of immediate and unbroken 
relationship between a professional man and those who engage his 
services.” 

These statements, as well as others which could be cited, seem to 
imply that if a lending institution either directly or by implication 
advises a customer with regard to any phase of conveyancing it is 
engaging in the unauthorized practice of law and, as the case noted 
at the beginning of this article illustrates, it may be liable for any 
damage suffered by the customer who relied on such advice, as well 
as guilty of violation of the statute. 

Of course I do not suggest that a bank can insist that everyone 
who proposes to mortgage his property must have a lawyer. Custom- 
ers can continue to take their own chances as they do in all manner 
of circumstances every day. But banks should make sure that the 
customers are not misled into thinking they can rely on anyone but 
themselves unless they seek their own legal advice. 

The exclusion of all but lawyers from the practice of law is not 
for the protection of lawyers or to promote a monopoly in the legal 
profession. Instead, as pointed out in Lowell Bar Association v. 
Loeb, 315 Mass. 176 at 180, “The justification for excluding from the 
practice of law persons not admitted to the bar is to be found, not 
in the protection of the bar from competition, but in protection of 
the public from being advised and represented in legal matters by 


incompetent and unreliable persons, over whom the Judicial Depart- 
ment could exercise little control.” 


PART II 


The discussion in Part I of this article deals with the relationship 
between a purchaser of real estate, who seeks a loan from a bank, 
on the security of a mortgage on the real estate he is buying and 
the bank to which he applies for such loan. There is however a 
further question which cannot be ignored in connection with that 
discussion, namely: Can an attorney who acts for the bank in such 
a mortgage transaction properly represent the purchaser of the 
real estate who is giving the mortgage to the bank? 

As pointed out in Part I sometimes a broker will tell a purchaser 
that the bank lawyer will represent him and sometimes a represen- 
tative of the bank will convey the same impression either by word or 
implication. But frequently the purchaser himself will request the 
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lawyer who he knows will act for the bank where he is placing the 
mortgage, to represent him also. 

In accordance with Canon 6 of the Canons of Professional Ethics 
it has always been my belief that a lawyer acting for a mortgagee 
should not represent the mortgagor in the same transaction, but I 
confess I have had difficulty explaining my position to some bank 
officials, buyers and even some lawyers who requested that I certify 
the title to the purchaser-mortgagor as well as to the bank. 

Undoubtedly there are practical considerations which at first 
glance make it seem reasonable for the same lawyer to act for both 
parties. The title must be examined by the bank lawyer, in any 
event, and it might seem a needless waste of time and money to 
have another attorney representing the buyer do the same job. So 
as a matter of economy many people think one lawyer should repre- 
sent both the mortgagor and the mortgagee. 

But is economy the yardstick which should measure the relation- 
ship between an attorney and his client? If the same attorney repre- 
sents both parties, there can be little doubt that his principal loyalty 
is to the bank. The prestige of his position as representing a large 
financial institution, the certainty of payment for his services, and 
the continuance of his professional relationship with such institu- 
tion as compared with representing an occasional purchaser makes 
any other conclusion impossible. But Canon 15 of the Canons of 
Professional Ethics says: “The lawyer owes entire devotion to the 
interest of the client.”’ This canon, as pointed out recently in The 
American Bar Association Journal, “requires the lawyer to give his 
client his courage, his industry, the best of his learning and full 
measure of all such qualities as honesty, loyalty, frankness and faith- 
fulness.” (Aug. 1959, Vol. 45, No. 8, Pg. 830.) But how can a law- 
yer give his entire devotion to the interests of two clients if their 
interests are or may be in conflict? 

The attorney’s duty is not limited to an examination of the title 
to the real estate involved. There is in addition the contract of 
repayment, commonly called the mortgage which contains a multi- 
plicity of provisions which require explanation and clarification. 
There is also a great deal of both statute and common law affecting 
the transaction as well as special covenants and conditions which 
may be included in any particular mortgage. There may be provi- 
sions for increasing the interest rate to be paid, restricting the re- 
payment of principal, providing for calling the loan upon certain 
conditions and a great many other matters that may be insisted upon 
by the lender but are unknown to or not understood by the borrower. 

Even in the examination of the title, a lawyer, attempting to rep- 
resent both buyer and mortgagee-bank, may be forced to make some 
difficult decisions. Suppose in looking through the attachment index, 
the examiner notices the name of Mr. Buyer. There are five attach- 
ments recorded against him covering a period of a few months four 
years ago. Since none of them have been discharged, the examiner 
merely from curiosity goes to the record books and ascertains that 
he was the owner of real estate in another city and the reason noth- 
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ing further appears in the attachment book is that the holder of 
the mortgage on his property foreclosed its mortgage thereby cutting 
off the attachment liens. He further discovers a lis pendens recorded 
which sends him to the Probate office where it is disclosed that the 
party was involved in divorce proceedings a few years ago although 
no decree of divorce was entered. 

These facts reflect adversely on Mr. Buyer as a good credit risk. 
Marital difficulties are one of the principal causes of mortgage 
defaults and suits and attachments show financial instability. 

True, these things happened four years ago and are no part of 
the record on the real estate which Mr. Buyer now is acquiring, but 
since “the lawyer owes entire devotion to the interest of his client” 
he should disclose these facts to the bank and this disclosure may, 
of course, cause the bank to withdraw its acceptance of the applica- 
tion for the loan. If the lawyer’s responsibility is only to it, how- 
ever, he reports what he has learned without compunction. 

But suppose he has undertaken to represent Mr. Buyer as well as 
the bank, there is a definite conflict of interest. Will he conceal 
these unfavorable facts from his client the bank in order to help his 
client Mr. Buyer, or will he abandon Mr. Buyer’s interests in order 
to fulfill his duty to the bank? 

Or, take another illustration: suppose the examination of the 
records disclose that thirty years ago, because of the intestate death 
of a former owner of the real estate the title became broken up into 
small fractional interests and it seems from the records that a 1/64th 
interest has never been brought back into the title now offered for 
mortgage. In addition, there is no disclosure of marital status in a 
previous owner’s deed and no release of dower. It also appears that 
there is an easement for a gas transmission line across the rear of 
the lot. 

The lawyer may assume that the 1/64th outstanding interest may 
have been acquired by adverse possession, and that the failure to 
release dower was so long ago that it is probable that the wife, if 
indeed there ever was one, is now deceased. As to the gas main, it in 
no way affects the value of the land for mortgage purposes. So, 
although he will report these matters to the bank, he will have no 
hesitation in certifying that the bank will acquire a good security 
title to the premises. 

But if he also represents Mr. Buyer, he will have to tell him that 
it is possible that someone at some later time may refuse to accept 
his deed because of these things, that he might be required to regis- 
ter the title in the Land Court to satisfy some future purchaser and 
that he can never build over the gas main easement. These dis- 
closures may be sufficient to make the purchaser change his mind and 
call the whole matter off. 

He must make a choice between trying to close the transaction 
for the bank and concealing or minimizing these matters to his other 
client, or making full disclosure and explanation to Mr. Buyer and 
possibly losing the business for the bank. Whichever side he takes 
it will be one side of a controversy between his clients. 
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Or suppose that the title to the land being acquired and mortgaged 
is based entirely on a foreclosed tax title. Many conveyancers will 
not certify such titles to a purchaser unless a deed from the equity 
owner is procured or the title is registered in the Land Court. How- 
ever most banks are willing to lend money upon the security of a 
mortgage based on such titles, and have so instructed their attorneys. 

If the attorney is responsible to the bank only, his position is 
clear, but if he also represents the purchaser he owes him “entire 
devotion” which means that he must explain that although the bank 
is willing to take his mortgage, he may have trouble later when he 
tries to sell the property, that he may be required to register the 
title at considerable expense. If he so explains to the purchaser his 
explanation will almost invariably be met with the question “What 
do you advise?” How can he advise impartially? 

Practical experience or a little imagination can multiply these 
examples almost ad infinitum. But there may be further and more 
difficult conflicts arising at the closing. If Mr. Buyer learns for the 
first time that the mortgage note contains a provision for increasing 
the interest upon the happening of some future event; or an agree- 
ment restricting the payment of principal; or a provision that the 
whole amount may become due and payable at the option of the 
bank, under certain circumstances; or some other provisions which 
are not satisfactory to him, and demands that his attorney attempt 
to procure from the bank a modification of these provisions; how 
can he approach the bank officials urging Mr. Buyer’s demands 
when his client the bank expects him to convince Mr. Buyer that 
the provisions of its mortgage and note are equitable and fair. 

Or, if the closing occurs during the winter, and it develops that 
the grading, walks and steps are not completed, it may be agreed 
that the bank hold $1000 out of the purchase price until the work is 
completed at which time it will turn the money over to the seller. 
When the work is done to the satisfaction of the bank, it will deliver 
the money as agreed. But if the same attorney represents both the 
bank and Mr. Buyer, and Mr. Buyer notifies the attorney of his dis- 
satisfaction with the job and requests him to see to it that the money 
is not paid to the builder until the job is satisfactory to him, what 
will the attorney do? Whichever side he takes he must choose be- 
tween the conflicting interests of his clients. 

It is true that a great many real estate mortgages are closed in 
which no conflict of interest arises between the mortgagor and the 
mortgagee, however no one can be sure, when the dual representa- 
tion begins, that this will be the case, and if a conflict arises in the 
course of the transaction the lawyer’s position is untenable. 
Even under the most favorable circumstances it is inconceivable to 
me that a lawyer representing a bank can advise a prospective mort- 
gagor to that bank with complete impartiality. 

I am well aware that a lawyer, acting for a bank in a mortgage 
transaction, cannot force the mortgagor to procure legal represen- 
tation. There are a great many people who will continue to take a 
chance that everything will turn out all right. In such cases I see 
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no reason why the bank lawyer cannot do the necessary figuring 
and make the necessary adjustments so as to arrive at the net price 
to be paid and the number and amount of checks required. He may 
also take care of recording the deed to the buyer as well as the 
mortgage since these things are necessary before the mortgage 
transaction can be completed. But he should make it clear that he 
is doing these things as attorney for the bank and merely to expe- 
dite closing the mortgage. 

Gradually and imperceptibly conveyancing has come to be looked 
upon, quite generally, as a function of the banking business instead 
of as a part of the practice of law. Each bank appoints its lawyer, 
who examines the title to the real estate, reports to the bank, draws 
the papers, if the title is satisfactory, takes care of their execution 
and records them in the proper Registry of Deeds. He is clearly the 
agent of the bank and his fee usually depends on the completion of 
the transaction. He owes the bank his “entire devotion” to its in- 
terest and this would seem to preclude him from undertaking to 
represent any other client involved in the same transaction. 

As stated in the Opinion of the Justices 289 Mass. 607 at 613, 
“The relationship of an attorney to his client is preeminently confi- 
dential. In addition to adequate learning, it demands on the part of 
the attorney undivided allegiance, a conspicuous degree of faithful- 
ness and disinterestedness, absolute integrity, and utter renuncia- 
tion of every personal advantage conflicting in any way directly or 
indirectly with the interests of his clients.” It seems unnecessary 
to elaborate upon this statement, it appears self evident that this 
kind of service could not be given to more than one client in any 
transaction. 





FOUR NEW STATUTES WHICH PRACTITIONERS 
SHOULD READ PROMPTLY 
A Hospital Lien in Personal Injury Cases 
Chapter 624 of 1959 (Effective January 1, 1960) 


AN ACT CREATING A LIEN IN FAVOR OF HOSPITALS FOR SERVICES REN- 
DERED TO PERSONS INJURED AS A RESULT OF CERTAIN ACCIDENTS. 


SECTION 1. Chapter 111 of the General Laws is hereby amended 
by inserting after section 70 the following four sections: 


Section 70A. Any person and any city or town maintaining a 
hospital licensed under the provisions of section seventy-one which 
furnishes medical or other services to any person injured in an 
accident not covered by the workmen’s compensation act shall, sub- 
ject to the provisions of section seventy B, have a lien for the reason- 
able and necessary charges of such hospital, not exceeding, however, 
the amount which would be charged in a ward of such hospital, upon 
the net dmount payable to such injured person, his heirs or legal 
representatives out of the total amount of any recovery or sum had 
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or collected or to be collected, whether by judgment or by settlement 
or compromise, from another person as damages on account of such 
injuries. The lien of an attorney shall have precedence over the 
lien created under this section. The provisions of this section shall 
not apply to any such charges incurred subsequent to any such 
judgment, settlement or compromise. 


Section 70B. Such lien shall take effect if, prior to any such 
judgment, settlement or compromise, a written notice containing 
the name and address of the injured person, the date of the accident, 
the name and location of the hospital, and the name of the person 
alleged to be liable to the injured person for the injuries received, 
shall be mailed by such hospital, certified mail, return receipt re- 
quested, to such injured person, to his attorney, to the person al- 
leged to be liable to such injured person for the injuries sustained 
and to any insurance carrier which has insured such person against 
such liability. 

Section 70C. Any person who pays over any money upon which 
there is a lien as provided in section seventy A of which he has re- 
ceived notice as provided in section seventy B to any such injured 
person, his attorney or his heirs or legal representatives shall be 
liable to the person or the city or town having such lien for the 
amount thereof, not exceeding, however, said net amount paid to 
such injured person, his heirs or legal representatives. Any action 
under this section shall be commenced within one year after the 
date of such payment. 


Section 70D. Upoa receipt of a written request mailed by certi- 
fied mail, return receipt requested, from any person notified of such 
lien in accordance with the provisions of section seventy B, such 
hospital shall within ten days after receipt of such request furnish 
such person with a certified itemized statement of all charges of 
such hospital in reference to such injured person as provided in 
section seventy A, or if such injured person has not been discharged 
from said hospital at the time such request is received, then such 
statement shall be so furnished within ten days after such person 
has been discharged from said hospital. 

If such hospital fails to comply with the provisions of this section, 
such lien shall be dissolved and no person shall be held liable under 
the provisions of section seventy C for the amount thereof. 

SECTION 2. This act shall take effect on January first, nineteen 
hundred and sixty and shall apply only to such charges for medical 
or other services furnished to persons who were injured by reason 
of such accidents occurring on or after said date. 

House of Representatives, September 15, 1959 
Passed to be enacted, JOHN F. THOMPSON, Speaker 
In Senate, September 15, 1959 
Passed to be enacted, JOHN E. PowErs, President 
September 21, 1959. 
Approved, FosTER FURCOLO, Governor 
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Eminent Domain Takings and Pro Tanto Payments 
Chapter 626 of 1959 


AN ACT RELATIVE TO LAND TAKINGS AND PROVIDING THAT OFFERS IN 
SETTLEMENT OR PRO TANTO FOR SUCH TAKINGS SHALL BE MADE 
WITHIN CERTAIN PERIODS OF TIME. 


SECTION 1. The first paragraph of section 3 of chapter 79 of 
the General Laws is hereby amended by striking out, in lines 22 and 
23, as appearing in section 6 of chapter 172 of the acts of 1938, the 
words “the right to damages shall not vest” and inserting in place 
thereof the words :—title to the fee of the property taken or to such 
other interest therein as has been designated in such order shall 
not vest in the body politic or corporate on behalf of which the 
taking was made nor shall the right to damages vest. 


SECTION 2. Section 8 of said chapter 79 is hereby amended by 
striking out the second sentence, as appearing in section 1 of chapter 
187 of the acts of 1936, and inserting in place thereof the following 
sentence:—Such notice shall be in writing and shall describe in 
general terms the purpose and extent of the taking, and shall state 
the amount of damages, if any, awarded for such taking, or, if no 
damages have been awarded, the time within which he may petition 
for an award of the same, and in either case the time within which 
he may request an offer under section eight A and the time within 
which he may petition the superior court to determine his damages 
under section fourteen. 


SECTION 3. Said chapter 79 is hereby further amended by in- 
serting after section 8 the following section :—Section 8A. A board 
of officers who have made a taking under this chapter may at any 
time after the right to damages for such taking has become vested, 
and, if so requested by a person entitled to damages at any time 
after the right to damages has become vested, shall before the 
expiration of nine months after the right to damages vested or, in 
the case of a request made more than three months after the right 
to damages vested, before the expiration of six months after such 
request, offer in writing to every person entitled to damages on 
account of such taking a reasonable amount which such board is 
willing to pay either in settlement under section thirty-nine of all 
damages for such taking, with interest thereon and taxable costs, if 
any, or as a payment pro tanto which may be accepted and collected 
forthwith without prejudice to or waiver or surrender of any right 
to claim a larger sum by proceeding before an appropriate tribunal, 
but subject to the obligation imposed by this section to refund an 
amount equal to the difference between such payment and the dam- 
ages subsequently assessed by such tribunal if such offer is accepted 
as a payment pro tanto and such payment shall prove to be in excess 
of the damages subsequently assessed by such tribunal. At the 
election of the person accepting such offer, acceptance thereof may 
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be either in settlement as aforesaid or as such payment pro tanto. 
After payment of such offer or tender of such payment, no interest 
shall be recovered, except upon such amount of damages as shall, 
upon final adjudication, be in excess of the amount of such offer; 
provided, that all taxable costs accruing subsequently to such offer 
shall be recoverable by the petitioner in all cases, except as provided 
in section thirty-eight. 

In the event that a payment pro tanto shall prove to be in excess 
of damages subsequently assessed by an appropriate tribunal, the 
petitioner shall be ordered by a proper decree to refund to the body 
politic or corporate an amount equal to the difference between the 
payment pro tanto and the damages subsequently assessed, plus 
costs and interest at the rate of four per cent per annum from the 
date as of which damages were assessed. 


SECTION 4. The first sentence of section 12 of said chapter 79, 
as appearing in the Tercentenary Edition is hereby amended by in- 
serting after the word “the,” the second time it appears in line 2, 
the words :—recording of the order of. 


SECTION 5. Said chapter 79 is hereby further amended by 
striking out section 39, as amended by chapter 242 of the acts of 
1955, and inserting in place thereof the following section :—Section 
89. Whenever damages may be recovered under this chapter, the 
body politic or corporate liable for such damages may after the 
right to such damages has become vested effect such settlement of 
the damages with the person entitled thereto as it may deem to be 
for its best interests, and it may as one of the terms of the settle- 
ment of a claim for damages growing out of the proceedings in 
respect of which betterments have been or are to be assessed agree 
in writing with the owner of the land assessed to assume such 
betterments. Every settlement under this section shall be in writ- 
ing and in full satisfaction of all damages for such taking with 
interest thereon and taxable costs, if any. 


SECTION 6. This act shall apply only to orders of taking adopted 
on and after the effective date of this act. 


House of Representatives, September 15, 1959 
Passed to be enacted, JOHN F. THOMPSON, Speaker 


In Senate, September 15, 1959 
Passed to be enacted, JOHN E. Powers, President 
September 21, 1959 


Approved, FOSTER FURCOLO, Governor 





A provision for pro tanto payments was recommended by the Ju- 
dicial Council for reasons stated in its 33rd report (pp. 72-73 see 
42 Mass. Law Quarterly No. 4 December 1957). 
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Chapter 478 


AN ACT RELATIVE TO THE DEFENSES OF AN UNINSURED EMPLOYER IN 
AN ACTION OF TORT BY AN EMPLOYEE FOR PERSONAL INJURIES SUS- 
TAINED OUTSIDE THE COMMONWEALTH. 


Chapter 152 of the General Laws is hereby amended by striking 
out section 66, as amended by section 9A of chapter 529 of the acts 
of 1943, and inserting in place thereof the following section :—Sec- 
tion 66. In an action to recover damages for personal injury sus- 
tained within or without the commonwealth by an employee in the 
course of his employment or for death resulting from personal in- 
jury so sustained it shall not be a defense: 

1. That the employee was negligent; 

2. That the injury was caused by the negligence of a fellow em- 
ployee; 

3. That the employee had assumed voluntarily or contractually 
the risk of the injury; 

4. That the employee’s injury did not result from negligence or 
other fault of the employer, if such injury arose out of and in the 
course of employment. Approved August 17, 1959. 





THE END OF DUDLEY v. NORTHAMPTON STREET 
RAILWAY, 202 MASS. 443 


Chapter 259 
AN ACT PROVIDING THAT THE FAILURE TO REGISTER OR THE IMPROPER 
REGISTRATION OF A MOTOR VEHICLE SHALL NOT BE DEEMED TO REN- 


DER THE VEHICLE A NUISANCE OR TO RENDER ANY PERSON A TRES- 
PASSER UPON A WAY. 


Section 9 of chapter 90 of the General Laws is hereby amended by 
striking out the third sentence, as appearing in chapter 85 of the 
acts of 1956, and inserting in place thereof the following sentence :— 
Violation of this section shall not be deemed to render the motor 
vehicle or trailer a nuisance or any person a trespasser upon a way 
and shall not constitute a defense to, or prevent a recovery in, an 
action of tort for injuries suffered by a person, or for the death of 
a person, or for damage to property, unless such violation by the 
person injured or killed or sustaining the damage was in fact a 
proximate cause of such injury, death or damage, but violation of 
this section shall be deemed evidence of negligence on the part of 
the violator. Approved May 4, 1959. 


This act was passed following the recommendation of the Judicial 
Council fof reasons stated in its 34th report (Public Document 144) 
for 1958 (reprinted in 43 Mass. Law Quarterly No. 4, for Decem- 
ber 58, January ’59, pp. 91-93. F. W. G. 
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ARE SOCIAL SECURITY BENEFITS TAXABLE? 
OPINION OF THE APPELLATE TAX BOARD 
DAvID W. GRAY vs. STATE TAX COMMISSION. 
Docket No. 32719. Promulgated June 24, 1959. 


The Commonwealth imposed an income tax under the provisions of 
G. L. (Ter. Ed.) c. 62, §§5 (b) and 6 on the amount of federal old-age 
benefits received by an inhabitant of the Commonwealth who was 
entitled to the benefits under the Social Security Act. The board 
held that the payments were not taxable as “income derived from 
professions, employments, trade or business” within the meaning of 
those words appearing in said chapter 62, §§5 (b) and 6 

In the opinion of the board, federal old-age benefits received by an 
inhabitant of the Commonwealth do not constitute “retirement allow- 
ances” subject to taxation under G. L. (Ter. Ed.) c. 62, §5 (b). 

This is an appeal from the refusal of the appellee to abate an ad- 
ditional tax assessed against the appellant for the calendar year 1954, 
on federal old-age benefits received by him in 1953. 

Louis Hammer, for the appellant. 

George Luftman and Robert C. M. Mulcahy, for the appellee. 


FINDINGS OF FACT 


This appeal was heard upon oral statements of counsel. There is 
no dispute as to the facts. 

During the year 1953, the appellant was an inhabitant of the 
Commonwealth. In his 1954 tax return he reported taxable income 
from salaries and wages on which he paid an income tax. He did 
not include in his return social security payments received by him 
from the Federal Government during the calendar year 1953. 

On August 14, 1956, the appellee imposed an additional tax on the 
appellant’s income, based upon his receipt of social security pay- 
ments of $920.00. The tax, amounting to $25.70, was paid. 

An application for abatement of the tax was filed by the appellant, 
and upon its denial an appeal was seasonably taken to this board. 

In the years prior to 1954, the appellant reported in his income 
tax returns income received from his employment in each of those 
years, and each year, for state income tax purposes, he deducted the 
taxes withheld from his wages and paid to the United States by his 
employer, as required under the provisions of the Social Security 
Act. 

The deduction is granted under the provisions of G. L. (Ter. Ed.) 
c. 62, §6 (c), which provides that the net income from profession, 
employment, trade or business shall be the gross income derived 
therefrom, less certain deductions therein enumerated, and includes 
among the exemptions the following: 

“All taxes paid within the year to the United States or any other 

nation, or to any state, county, city, town or district, in respect to 

the profession, employment, trade or business, or the property 
held or used in connection therewith. .. .” 
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Since the inception of the Social Security Act and the advent of 
the receipt of social security payments, otherwise known as federal 
old-age benefits, which are the type of payments involved in the 
above entitled matter, it has been the practice of the Commissioner 
of Corporations and Taxation, and those acting under him, to treat 
the said payments as taxable under the provisions of Massachusetts 
General Laws (Ter. Ed.) chapter 62, section 5 (b) as income from 
professions, employment, trade or business. 

In 1954, the Massachusetts Legislature had before it, for considera- 
tion, House Bill 1576, in which it was proposed to amend the income 
tax statute providing for the exemption of “all income derived from 
social security and old-age benefits... .” This bill was given leave 
to withdraw. 

In 1955, 1956 and 1958, similar bills were before the Legislature 
for consideration. The 1955 bills were rejected, while the bills before 
the Legislature in 1956 and 1958 were referred to a special Com- 
mission on Taxation for study. Each of the House Bills referred to, 
if enacted into law, would have exempted from taxation “benefits 
received under the Social Security Act.” On November 2, 1955, the 
State Tax Commission filed its Annual Report with the Legislature 
(House Document No. 95) and at Page 5 of the recommendations 
suggested the enactment of legislation appearing in House Bill No. 
105 (1956) which, if enacted, would exempt from taxation the type 
of income here involved. The report gave the following reasons for 
this legislation: 

“The present Massachusetts Income Tax Statute imposed a tax 
at the rate applicable to business income upon benefits received from 
the funds established under Title II of the Social Security Act, as 
amended by the Old Age and Conservators Insurance Act. 

“These benefits are not taxable under the Federal Internal Revenue 
Code, nor are they taxable under most state income tax laws. 

“The purpose of this amendment is to bring Massachusetts into 
line with other jurisdictions exempting such benefits from taxation. 
This is accomplished by the new additional or new Paragraph (1) 
to Section 8 of Chapter 62.” 


OPINION 


Whether the tax in the instant appeal was improperly assessed is 
a question which does not appear to have been decided in this Com- 
monwealth. No authority has been brought to our attention and we 
have found none in which this precise question has been decided. 

The appellee assessed the tax under G. L. (Ter. Ed.) c. 62, §§5 (b) 
and 6. Pertinent sections of said chapter 62, as they stood in 1953, 
may be summarized as follows: 

Section 5: “Income of the following classes received by any in- 
habitant .. . shall be taxed as follows: ... 

““(b) The excess over two thousand dollars of the income, as de- 
fined in section six, derived from professions, employments, trade or 
business shall be taxed at the rate of one and one half per cent per 
annum. . . . Retirement allowances, however described, from the 








28 MASSACHUSETTS LAW QUARTERLY 


commonwealth or any county, city, town or district thereof, or from 
any person, if not exempt by law ... shall be taxed under this 
section.” 


Section 6: “Income taxable under subsection (b) of section five 
shall be the gross income from the profession, employment, trade 
or business, in the year for which the income is computed, not in- 
cluding income exempt from taxation under this chapter or taxable 
hereunder otherwise than under subsection (b)... .” 

The question before us is whether the Legislature intended to 
include the federal old-age benefits, the tax on which the appellant 
seeks to have abated, within the class of income as described in G. L. 
(Ter. Ed.) c. 62, §§5 (b) and 6. 

The social security payments were paid to the appellant under the 
authority and in compliance with provisions of Title II of the Social 
Security Act (Act of August 14, 1935, c. 531, 49 U. S. Statutes at 
Large, 620, and amendments thereto). The Social Security Act, as 
indicated by its title, was enacted “to provide for the general welfare 
by establishing a system of Federal old-age benefits, and by enabling 
the several States to make more adequate provision for aged persons, 
blind persons, dependent and crippled children, maternal and child 
welfare, public health, and the administration of their unemploy- 
ment compensation laws; to establish a Social Security Board; to 
raise revenue; and for other purposes.” The Act lays two different 
types of tax, an “income tax upon employees” and “an excise tax 
on employers.” The income tax on employees is measured by wages 
paid during the calendar year. The excise tax on the employer is 
to be paid “with respect to having individuals in his employ” and, 
like the tax on employees, is measured by wages. The rate for each 
of the taxes is fixed by statute. The proceeds of both taxes are paid 
into the Treasury of the United States. 


Title II has a caption “FEDERAL OLD-AGE AND SURVIVORS 
INSURANCE BENEFITS.” The benefits are of two types, first, 
monthly pensions and, second, lump sum payments. We are here 
concerned with the monthly pensions received by the appellant and 
taxed by the appellee. Under the Act the monthly pension is payable 
to a person after he has attained the age of 65. 


In Social Security Board v. Nierotko, 327 U. S. 358, at page 364, 
the court said: “The purpose of the federal old age benefits of the 
Social Security Act is to provide funds through contributions by 
employer and employee for the decent support of elderly workmen 
who have ceased to labor. Eligibility for these benefits and their 
amounts depends upon the total wages which the employee has re- 
ceived and the periods in which wages were paid.” 

Our statutes tax income derived “from professions, employment, 
trade or business.” Income derived from employment, as those words 
are commonly understood, refers to income paid by an employer to 
his employee for any service of whatever nature performed for the 
employer, and the term “wages” means all remuneration for em- 
ployment paid in cash or otherwise. Income from a profession refers 
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to the gain or profit that comes to a person engaged in a calling re- 
quiring the attainment of special or highly technical knowledge when 
used to advise, instruct or serve others. A trade refers to the busi- 
ness which a person has learned and which he engages in for profit. 
In view of the meaning of the words “income derived from profes- 
sions, employment, trade or business” as we understand it, it can 
hardly be said that the pension payments received by the appellant 
come within the meaning of those words. The payments are not in 
the nature of compensation for services rendered by an employee to 
its employer, nor are they payments by an employer to an employee. 
They are, in our opinion, as described by the court in Helvering v. 
Davis, 301 U.S. 619, at page 636, a type of monthly pension payment 
[emphasis supplied]. Indeed, at the time the payments are made the 
beneficiary need not be employed or engaged in any profession or 
trade in order to be entitled to these payments. The payments come 
to him in his status as a “beneficiary” to provide him financial 
security in his old age. 

The appellee has called our attention to the continued practice of 
the taxing authorities in taxing the federal old-age benefits received 
by inhabitants of the Commonwealth and also to certain Legislative 
bills relating to the exemption of such benefits, which bills are de- 
scribed in our findings. 

The board considered the evidence offered by the appellee dealing 
with the established practice of taxing authorities and the record of 
the proceedings before the Legislature dealing with social security 
payments as described in our findings. In Burrage v. County of 
Bristol, 210 Mass. 299, at 301, the court said: “Where the language 
of a statute is of doubtful import, the contemperaneous construction 
put upon it by officers thereby charged with the performance of 
public duties is strong evidence of its meaning.” In Swan v. Justices 
of the Superior Court, 222 Mass. 542, at 547, the court said: “The 
understanding and application of statutory words through years of 
practice by those charged with heavy official responsibility to inter- 
pret them aright, sanctioned by the acquiescence of the Legis!ature, 
is persuasive, although not conclusive, as to their correct meaning.” 
In Hood Rubber Co. v. Commissioner of Corporations and Taxation, 
268 Mass. 355, at 358, the court said: “Resort may be had to legisla- 
tive history, including committee reports, for the purpose of elucidat- 
ing a statute of doubtful significance.” 

In the opinion of the board, the language of the statute with which 
we are here concerned is not ambiguous nor doubtful. The correct 
meaning of the statute cannot be altered or changed by the interpre- 
tation put upon it by the appellee or by the record of the legislative 
proceedings as described in our findings. See Attorney General v. 
Barney, 211 Mass. 134, 137. 

There is a further contention on the part of the appellee that the 
payments in question constitute “retirement allowances, however 
described, from the Commonwealth or any county, city, town or 
district thereof, or from any person, if not exempt by law,” taxed 
uncer G. L. (Ter. Ed.) c. 62, §5 (b). 








30 MASSACHUSETTS LAW QUARTERLY 


The retirement allowances referred to in said section 5 (b) relate 
specifically to retirement allowances from “the Commonwealth or 
any county, city, town or district thereof, or from any person.” No 
reference is made in said section 5 (b) to retirement allowances 
from the United States and we believe that it was not the intention 
to include any such retirement allowances, otherwise the Legislature 
would have said so in clear and unmistakable language. 

The word “person” appearing in said section 5 (b) does not include 
the United States but rather applies to ‘cone who has been a private 
employer to one who has ceased to render active service.”” See Lyon 
v. Commissioner of Corporations and Taxation, 258 Mass. 450, at 
page 452, where the court said “ ‘Retirement allowances,’ as there 
used, [G. L. c. 62, §5 (b) | by its context implies that it is an allow- 
ance paid by the Commonwealth or by some of its governmental sub- 
divisions, or by one who has been a private employer to one who has 
ceased to render active service. The words import some further pay- 
ment in the nature of compensation for services already rendered. 
They have reference to a prexisting relation founded on obligation 
to pay to the recipient something in the nature of income from ‘pro- 
fessions, employments, trade or business.’ ” 

The monthly payments made by the United States to the appellant 
do not arise out of any relation similar to that of employer and em- 
ployee, or of officer and government or corporation. The payments, 
in our opinion, are wholly to secure to the recipient security in his 
old age and do not constitute “retirement allowances” subject to 
taxation under G. L. (Ter. Ed.) c. 62, §5 (b). 

The appellee filed five requests for rulings of law. Requests num- 
bered 1, 2 and 5 are refused; request numbered 38 is given; request 
numbered 4 is refused for the reason that the board finds that the 
federal old-age benefits in question are not subject to the tax imposed 
by the appellee. 

In our opinion the federal old-age benefits in question are not 
subject to taxation under G. L. (Ter. Ed.) c. 62, §§5 (b) and 6. 

Decision for the appellant; abatement granted in the amount of 
$25.70. ; 





A MESSAGE FROM MONTANA AND 
RALPH WALDO EMERSON 


Recently in an Eastern newspaper we noticed the following edi- 
torial from the Montana Standard. 


“MORE TIME TO THINK” 


“President Eisenhower believes that high government officials 
ought to have more time to sit back and think about their jobs. Al- 
though this gives administration critics a fine opportunity to make 
wisecracks, the idea deserves to be taken seriously. 

“One tragedy of our day is that so little time is devoted to thought 
and so much to conferences, crash programs, hasty actions born of 
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pressure, the preparation of reports, and that great favorite of the 
promotion man, brainstorming. The belief that long-range and pro- 
ductive thought can come from solitary meditation has lost favor in 
the rush to get things done through cooperative effort, team play and 
idea via committee. 


“The idea of working cooperatively is a good one. But it is not the 
only way to get things done. Few basic inventions have been com- 
mittee jobs; literary gems don’t come from conferences. The man 
who takes time to meditate alone may not measure up to the stand- 
ard image of the American production giant, but he is a vital cog in 
the industrial and social machine. 


“The President and the men around him do need more time to 
think. So do we all. When and if we ever come to regard private 
meditation as a waste of time, we shall have lost appreciation of an 
enriching and productive enterprise.”—Montana Standard 


It is refreshing to find such a public reminder of a great need of 


thoughtful laymen and of lawyers today—however unpopular it may 
be. 


At intervals of a needed period of doing nothing, while enjoying 
what Seneca described as the stable “serenity” of high mountains 
which he compared to philosophers, we read Ralph Waldo Emerson’s 
“Representative Men.” Emerson was a meditator. In his lecture on 
Plato (written in 1867) he described him as “the great average man” 
with “a great common sense” out of whom “come all things that are 
still written and debated among men of thought.” In this connec- 
tion he said: 

“His circumspection never forsook him. One would say, he had 
read the inscription on the gates of Busyrane—‘Be bold,’ and on 
the second gate—‘Be bold, be bold and evermore be bold,’ and then 
again had paused well at the third gate—‘Be not too bold.’ ” 

These lines (and particularly, the balancing inscription on the 
third gate) seemed to call for “private meditation” referred to in the 
Montana Editorial which has been quoted. 

We, then, went to the meeting of the American Bar Association 
at Miami where, we listened to addresses on certain matters of far- 
reaching importance to the American people. This was followed by 
a somewhat serious midnight discussion with some brethren from 
the west which lasted until 1:30 A.M. 

We have been meditating ever since and we are still looking for 
convincing light on aspects of a current problem which may be dis- 
cussed in a later QUARTERLY if further meditation seems to justify 
such action. Meanwhile we call to the attention of those who care, 
in the words of the Montana editorial, “to meditate alone,” the fol- 
lowing paragraphs of Calvin Coolidge who was also a meditator. 


F. W. G. 
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AN ECHO OF CALVIN COOLIDGE 


It is common nowadays to belittle Calvin Coolidge, but, whatever 
you think about him, detach it and think about some things he said 
which are more important than he is to-day. F. W. G. 

“Expect to be called a stand-patter, but don’t be a stand-patter. 
Expect to be called a demagogue, but don’t be a demagogue. Don’t 
hesitate to be as revolutionary as science. Don’t hesitate to be as 
reactionary as the multiplication table. Don’t expect to build up 
the weak by pulling down the strong. Don’t hurry to legislate. Give 
administration a chance to catch up with legislation.”—From his 
address on his election as President of the Massachusetts Senate 
January 7, 1914. 

“Politics is not an end but a means. It is not a product, but a 
process. It is the art of government. Like other values it has its 
counterfeits. So much emphasis has been put upon the false that 
the significance of the true has been obscured and politics has come 
to convey the meaning of crafty and cunning selfishness, instead of 
candid and sincere service. 

* * * * % 

“The men who founded our government had fought and thought 
mightily on the relationship of man to his government. Our institu- 
tions would go for a time under the momentum they gave. But we 
should be deluded if we supposed they can be maintained without 
more of the same stern sacrifice offered in perpetuity. Government 
is not an edifice that the founders turn over to posterity all completed. 
It is an institution, like a university which fails unless the process 
of education continues. 

“The State is not founded on selfishness. It cannot maintain itself 


by the offer of material rewards. It is the opportunity for service. 
* * * ” * 


“There will come out of government exactly what is put into it. 
Society gets about what it deserves. It is the part of educated men 
to know and recognize these principles and influences and knowing 
them to inform and warn their fellow countrymen. Politics is the 
process of action in public affairs. It is personal, it is individual, and 
nothing more.”—From an address on “The Nature of Politics.” 

“The fundamental needs of humanity do not change. They are 
constant. These influences so potent in the development of Massa- 
chusetts cannot be exchanged for a leadership that is bred of the 
market-place, to her advantage. . .. The men of the day of John 
Adams and James Bowdoin had a vision that looked into the heart 
of things. They led a revolution that swept on to a successful con- 
clusion. They established a nation that has endured. .. . Their coun- 
sel will not be mocked. The men of that day almost alone in history 
brought a revolution to its objective. Not only that, they reached 
it in such a condition that it there remained. . . . Their success lay 
entirely in the convictions they had. No nation can reject these con- 
victions and remain a republic. Anarchy or despotism will over- 
whelm it.”—From the address at Harvard Commencement, June 19, 
1919. 
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EQUITABLE “SUBORDINATION” OF CLAIMS 
IN BANKRUPTCY 
MASSACHUSETTS WITHHOLDING TAXES 
AND THE TRUSTEE IN BANKRUPTCY 
by 
RAYMOND R. Cross, of the Northampton Bar 


Editor, Massachusetts Law Quarterly 


Recently, I have had some little experience with bankruptcy prob- 
lems and tax questions involved. It seems to me that the lawyer, 
who acts as a trustee in bankruptcy or as counsel may well overlook 
the fact that in some instances the “traditional priorities,” admin- 
istration expenses and trustee fees, are subordinate to certain tax 
claims. In line with this, the new Massachusetts withholding law 
could be a source of trouble to the trustee. I have written an article 
which may be of some interest, especially to the country lawyer 
who, on occasion, is hard pressed to find time for research in the 
law. 

General Laws, Chapter 62B, enacted by Chapter 17 of the Acts 
of 1959, contains certain provisions which should be of interest to 
a Trustee in Bankruptcy of a Massachusetts debtor. Specifically 
Section 5 and Section 7 attempt to secure to the Commonwealth the 
right to the possession of wages withheld by the debtor ahead of 
those “traditional priorities,” administration expenses and fees of 
the Trustee in Bankruptcy. 


Section 5 states in part: “. .. Any sum or sums withheld in ac- 
cordance with the provisions of section two shall be deemed to be 
held in trust for the commonwealth.” 


Section 7 states: “... Any such account (required to be especially 
set up by the employer due to his prior failure to deduct and with- 
hold taxes) shall be designated as a special fund in trust for the 
commonwealth, payable to the commonwealth by such employer as 
trustee.” 


Consequently one of the first acts a Trustee in Bankruptcy of a 
business should do is to ascertain if the business (corporation, in- 
dividual, etc.) was required to withhold taxes and, if the answer 
is yes, were the taxes withheld. If the taxes were withheld what 
does the Trustee in Bankruptcy do? 


In order to answer this question the Trustee in Bankruptcy must 
remember that the foregoing Section 5 (and Section 7 where appli- 
cable) has impressed these funds with a trust. In other words the 
employer is in effect made a trustee and the Commonwealth the 
beneficiary. A preliminary inquiry must first be had, therefore, to 
see if the employer can be made a trustee by reason of the afore- 
said sections of Chapter 65B. If the answer to this preliminary in- 
quiry is in the affirmative then the solution to our main quare, i.e. 
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what are the duties of the Trustee in Bankruptcy with respect to 
prior withheld taxes, is fairly well defined. 

The usual way, of course, in which a trust is created is for the 
settlor to manifest an intention to create the relationship and then 
to implement this intention by imposing certain duties thereon. See: 
1 Scott on Trusts, 2 ed., Section 2.8. However, it is well settled that 
statutes can create trusts “even though there is no manifestation 
of intention by anyone to create a trust.” 1 Scott on Trusts, 2 ed., 
Section 17.5. One of the outstanding present day examples of such 
a statutory trust is found in Section 7501 (a) of the Internal Rev- 
enue Code. This section provides in part: “... Whenever any person 
is required to collect or withhold any internal revenue tax from any 
other person and to pay over such tax to the United States, the 
amount of tax so collected or withheld shall be held to be a special 
fund in trust for the United States... .” 

Consequently, in view of the foregoing federal statute, a statu- 
tory or “tax” trust has been imposed on income and social security 
taxes withheld on wages by a bankrupt debtor. Hercules Service 
Parts Corp. v. U. S., 202F2d938. But no such trust is imposed on 
all taxes collected. For example, in the case of funds collected by 
reason of the manufacturers excise tax, Internal Revenue Code, 
Section 4061, no trust results. The rationale under these circum- 
stances is that the tax is levied on the manufacturer alone. Lash’s 
Products Co. v. U. S., 278 U. 8S. 175. As a consequence the claim 
can not be made that the manufacturer is required by the statute 
to collect this tax from his vendees or anyone else. The fact that 
he may pass the tax on is immaterial. Matter of Tele-Tone Radio 
Corp. et al, 183 F. Supp. 739. But if the tax is one thai is required 
to be collected or withheld then Internal Revenue Code, Section 7501 
(a) imposes on the fund what is popularly becoming known as a 
“tax trust.” 

Therefore it is clear that the attempt by the Massachusetts Gen- 
eral Court to make the employer a trustee of the taxes withheld 
on wages is grounded in solid precedent, particularly Internal Rev- 
enue Code, Section 7501. From this conclusion we turn again to 
our main question: If the taxes were withheld by the bankrupt, 
in view of the trust created by Section 5 (or Section 7), what should 
the Trustee in Bankruptcy do? 

It is elementary that a bankruptcy trustee succeeds to only the 
title and rights, in property that the debtor had formerly possessed. 
American Service Co. v. Henderson, 120 F. 2d 525. Thus where the 
bankrupt is in possession of trust property the Trustee in Bank- 
ruptcy holds such property subject to the outstanding interests of 
the beneficiaries. Chace v. Chapin, 130 Mass. 128. As a result the 
cestui que trust is entitled to claim the res as his own and to with- 
draw it from the bankruptcy proceeding free from the conditions 
that may have been imposed upon the general or secured creditors. 
American Service Co. v. Henderson, supra, @ 530. In other words, 
the priorities created by the bankruptcy act, Section 64 (11 U.S. C., 
Sec. 104), have no application to the disposition of the trust prop- 
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erty. The “creditors of the bankrupt have no claim,” and it should 
“be paid over as a whole before disbursements are made to lien- 
holders or unsecured creditors.” See: Collier Bankruptcy Manual, 
2 ed., p. 788. 

However, before the Trustee in Bankruptcy turns over the with- 
held taxes the Commonwealth, in line with the trust principles in- 
volved, must identify the trust fund. Lowe v. Jones, 192 Mass. 94. 
If the withheld taxes have been mingled with the general property 
of the debtor then the Commonwealth must sufficiently trace the 
trust property. American Service Co. v. Henderson, supra. Massa- 
chusetts in this instance, like any other trust beneficiary, can not 
claim a lien spread over the estate of the bankrupt in the absence 
of tracing. In re Frank, 25 F. Supp. 1005. Of course no problem of 
tracing is encountered if the bankrupt has segregated the funds on 
his own initiative or by reason of his compliance with the require- 
ments of Section 7 of the new law. 

If the withheld taxes have been mingled with the debtor’s other 
property to the extent that tracing is impossible it would seem that 
the Commonwealth becomes merely a general creditor of the estate. 
In such an eventuality the priorities of the bankruptcy act (Section 
64, 11 U. S. C., Sec. 104) then apply. See: Johnson v. Morris, 175 
F 2d 65. Certainly no attempt can be made to try and collect from 
the employees of the bankrupt. General Laws Chapter 62B, Section 
12; Compare: Grasso v. Oehman, Admr., 54 Atl. 2d 570. But, before 
the Trustee in Bankruptcy definitely assigns the status of a gen- 
eral creditor to the Commonwealth in this situation, he must be 
certain that he is taking over the estate from the bankrupt qua bank- 
rupt and not from an officer of the bankruptcy court. 

It must be kept in mind that the bankruptcy court for many pur- 
poses is essentially a court of equity and its proceedings inherently 
are those of equity. Pepper v. Litton, 308 U. S. 295. Therefore as 
such a court it is required to see that its officers comply with the 
laws. This is merely one way of restating the ancient equity maxim 
that “equity regards as done that which ought to be done.” Conse- 
quently if the debtor, prior to being adjudicated a bankrupt, is 
authorized to conduct the business during an attempted reorganiza- 
tion as a debtor in possession, then the debtor is considered to be a 
court officer. And, in such a case, if the debtor withholds taxes from 
the wages of employees—as required by law—but fails to segregate 
the funds, there is no obligation upon the taxing authority to trace 
the trust funds. Hercules Service Parts Corp. v. U. S., supra (debtor 
in possession in a superseded Chapter X proceeding) ; United States 
v. Sampsell, 193 F 2d 154 (debtor in possession in a superseded 
Chapter XI proceeding). Neither does the doctrine of tracing apply 
to trust funds diverted by a receiver of an insolvent bankrupt ap- 
pointed by the court. Shipe v. Consumers’ Service Co., 28 F 2d 53. 
In such situations (collection but no segregation) the bankruptcy 
court will dispense with the necessity of tracing and direct the 
Trustee in Bankruptcy to distribute the trust funds—to the extent 
collected by the “court officer”—to the beneficiary. Hercules Service 
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Parts Corp. v. U. S., supra. This result is grounded on the premise 
that it is the duty of the bankruptcy court in distributing an estate 
to do so equitably and, “as a proper part of equitable administra- 
tion,” the court must protect a beneficiary of a trust whose funds 
have been misappropriated by its officer to the benefit of the estate. 
City of New York v. Rassner, 127 F. 2d 703 (debtor in possession 
collecting New York City sales taxes). And it is important to note 
that the government’s claim for these withheld taxes is even entitled 
to priority over the costs of administering the bankruptcy proceed- 
ing itself. Matter of Airline-Arista Printing Corp., 156 F. Supp. 
403 (debtor in possession in a superseded Chapter XI proceeding; 
affirmed in Second Circuit 6/1/59). 

From the foregoing analysis it is reasonable to suggest that the 
following principles may be postulated to guide the Trustee in 
Bankruptcy: 


1. General Laws, Chapter 62B, Sections 5 and 7 impress a 
trust on the wages withheld by an employer. 

2. If the employer is adjudicated a bankrupt the Common- 
wealth, as beneficiary of the “tax trust,” has the right to take 
possession of the withheld wages. This right supersedes the pri- 
orities enumerated in the Bankruptcy Act. 

3. In order for the Commonwealth to exercise the foregoing 
right it must identify the withheld wages. If the bankrupt has 
mingled the funds with his own the Commonwealth must trace 
the trust property. 

4. If the Commonwealth has the burden of tracing and is 
unsuccessful, then it becomes a general creditor of the bankrupt 
and the priorities set forth in the Bankruptcy Act apply. 

5. Where the bankrupt has withheld wages there is no burden 
of tracing on the Commonwealth if the bankrupt can be construed 
to have been acting as an officer of the bankruptcy court. 





THE EQUITABLE POWER OF BANKRUPTCY 
COURTS 


(Extract from an article by Harry S. Gleick. Reprinted by permis- 
sion from the Journal of the National Association of Referees in 
Bankruptcy for July 1959, Vol. 33, No. 3.) 

General practitioners may find helpful, the opening paragraphs 
of Mr. Gleick’s article and the reference (in a footnote) to his 
earlier article in 1951 in the same Journal. EDITOR. 

The equitable power of Bankruptcy Courts to subordinate claims 
is exercised with increasing frequency. It is the purpose of this 
article to discuss recent developments in this field. Even experi- 
enced bankruptcy practitioners are prone to overlook possibilities 
that may be developed through proper objections to claims asserted 
by dominating stockholders of a bankrupt corporation or by parent 
corporations of bankrupt subsidiaries. 
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Subordination has been enforced in these classes of cases, viz., 
where creditors have agreed to subordinate their claims to the 
claims of all other creditors, where creditors have agreed to sub- 
ordinate their claims to the claims of one or more specific creditors, 
where the questioned claims originated in fraudulent conduct or 
breach of fiduciary duties by the claimants, where the bankrupts 
were instrumentalities of or under such control by the claimants 
that the allowance of the claims is deemed inequitable even though 
fraud cannot be shown, where the claimants have made advances 
which on their face appear to have been loans to the bankrupts but 
which the Bankruptcy Courts will treat, by reason of lack of suffi- 
cient capital, as capital contributions, where the bankrupts and the 
claimants were involved in joint ventures resulting in technical 
indebtednesses but which arose under such circumstances that the 
Bankruptcy Courts deem it proper to exercise their power to 
subordinate, where the claims arose or were acquired as a result 
of illegal schemes or conduct, and in certain other cases where the 
only ground for subordination seems to have been that the history 
of the claims was such that the courts deem it inequitable to allow 
claimants to participate on the same basis as other general credi- 
tors.** This leads us to a consideration of recent cases and of a 
few not so recent but which were not cited in our prior article. 

General principles applicable to subordination cases are set forth 
in a case where the court stated: 

“In passing upon the allowance of claims, a bankruptcy court 
sits as a court of equity clothed with jurisdiction to sift the cir- 
cumstances surrounding any claim to see that injustice and un- 
fairness is not done in the administration of the bankrupt estate. 
Pepper v. Litton, 308 U. S. 295, 60 S. Ct. 238, 84 L. Ed. 281; 
W. F. Sebel Co. v. Hessee, 10 Cir., 214 F. (2d) 459. And acting 
within the framework of the Bankruptcy Act, a court of bank- 
ruptcy has power to subordinate the claim of one creditor to the 
claims of other creditors where subordination is necessary to 
prevent the consummation of conduct which is inequitable; has 
power to attach appropriate conditions to the allowance of a claim; 
and has power to require a claimant to do equity before receiving 
equity in the proceeding.” (Central States Corp. v. Luther 
[C.C.A. 10], 215 F. (2d) 38, 46, cert. den. 348 U. S. 951). 

In further litigation in the same case, the same court held that 
where by statutory command a claim occupies a specific priority 
position, the Bankruptcy Court may not on principles of equity place 
it in any other position. Thus the claim of an agency of the United 
States, by statute given a fifth priority position under Section 64 of 
the Act, may not be subordinated, for this would alter the statutory 


order of priority. (Luther v. United States [C.C.A. 10], 225 F. (2d) 
495.) 


An address on this subject was delivered by Mr. Gleick at the Meeting of the Asso- 
ciation in Detroit in 1951, and appeared in the October 1951 issue of the JOURNAL, 
Volume 25, No. 4. The editor has requested the author to review developments in this 
interesting field since the original article was written.—EbDIToR. 

** We have used the word “subordination” loosely. In some cases the courts have 
seen fit to disallow claims rather than to subordinate them. Obviously the result was 
the same. Except in cases involving fraud or illegality, we suggest that subordination 
rather than disallowance is the more appropriate remedy. 
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THE COURSE OF AN INCOME TAX EVASION CASE 
By 
ARTHUR GOTTLIEB of the Boston Bar 


Oftentimes there appears in the newspapers a report of an indict- 
ment for income tax evasion. Questions arise in the legally curious 
mind as to how the alleged offense was uncovered and what proce- 
dures were followed which led to the indictment. The answers to 
these questions will be the scope of this article. 


THE INTELLIGENCE DIVISION 


Our present federal income tax law was passed in 1913. It carried 
criminal penalties for wilful failure to pay, collect or truthfully 
account for and pay over a tax, wilfully attempting to evade or 
defeat a tax or the payment thereof, or wilful failure to make re- 
turns, keep records, supply information, etc.1 After the law was 
passed it became clear that there was a need for agents trained in 
the law of evidence who could uncover facts and evaluate them in 
determining whether a fraud against the revenue had been com- 
mitted. Thus, what is now known as the Intelligence Division was 
organized on July 1, 1919. It was originally known as Special In- 
telligence and later as the Intelligence Unit. 

The Intelligence Division is comprised in part of agents known 
as special agents. Generally, they hold either accounting or law 
degrees. They are trained in enforcement schools established by the 
Internal Revenue Service, and are required periodically to return 
to these schools for further training and study. They are account- 
able to the Chief, Intelligence Division of the Office of District Di- 
rector and work under a group supervisor. Here they gather evi- 
dence which is set forth in their written report at the conclusion of 
each investigation together with their recommendation for or 
against prosecution. Recommendations for prosecution are closely 
reviewed by a number of the most responsible officials of the 
Treasury and the Department of Justice, before they are accepted. 


SOURCES OF TAX EVASION EVIDENCE 


Evidence indicating that a taxpayer is wilfully shirking his fiscal 
obligations to the Internal Revenue may come from numerous 
sources. A routine audit by a revenue agent is a common source. 
Another is the activity of revenue officers asigned to the task of 
uncovering cases where there has been a failure to file returns. 
Probably the most prolific source is attributable to informers. Some 
informers are motivated by the highest ideals in furnishing infor- 
mation. Among them are those who pay their full measure of tax 
and believe that others should do the same. However, there are 
informers who are motivated by less lofty reasons such as an interest 
in collecting rewards offered by the Government,? or a desire to 
satisfy a personal grudge. 

Agencies of the Government furnish information to the Internal 





1 Internal Revenue Code (1954) sections 7201, 7202 and 7203. 
2Internal Revenue Code (1954) section 7€23. 
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Revenue Service when the facts indicate that an attempt is being 
made to defraud the revenue. Furthermore, there are federal regu- 
lations which require financial institutions to report to Federal 
Reserve Banks all transactions in United States currency involving 
large amounts, or any amount which is not commensurate with the 
conduct of the ‘‘cash-dealing” taxpayer’s business. 


REPORT OF SPECIAL AGENT 

The special agent will invite the taxpayer into his office at the 
close of his investigation for the purpose of permitting him to ex- 
plain matters of a suspicious or incriminating nature relating to 
his income tax returns. After the taxpayer has given his explana- 
tion or has declined to do so, as the case may be, the special agent 
will file a report including the explanations, if any. The report will 
contain a detailed statement of the evidence, copies of salient docu- 
ments relating to the case, and the special agent’s recommendation 
for or against prosecution. This recommendation is made under the 
close supervision of the agent’s group supervisor. Whether or not 
it should be made by the special agent even under these conditions, 
is a question which has often been debated. Of course, reviewing 
officials can and do overrule the recommendations of special agents. 
Yet there is a tendency to give considerable weight to the conclu- 
sion of one who has actually seen the witnesses and has had an op- 
portunity to appraise their testimony from direct contact with them. 


INTELLIGENCE DIVISION OF THE OFFICE OF DISTRICT DIRECTOR 

After the special agent’s report has been filed in the Intelligence 
Division of the Office of District Director, an opportunity for a 
conference is afforded the taxpayer by the Chief of this Division.4 
At this conference the taxpayer may submit documents and records 
and furnish other evidence in his effort to dissuade the Chief from 
approving the special agent’s adverse recommendation. If the case 
is approved for prosecution by the Chief, it is forwarded to the 
Assistant Regional Commissioner—Intelligence. 


ASSISTANT REGIONAL COMMISSIONER—INTELLIGENCE 

There are nine regions throughout the country, each headed by a 
Regional Commissioner. An Assistant Regional Commissioner—In- 
telligence is assigned to each region.5 Among other duties the As- 
sistant supervises the review of special agents’ reports of investi- 
gation submitted by the district offices in the region, approves or 
disapproves recommendations for prosecution, and provides for 
conferences with taxpayers or their representatives. 

The Assistant’s office is staffed by experienced reviewers, headed 
by a chief reviewer, aware of the substantive and evidentiary re- 
quirements for sustaining a special agent’s recommendation. The 
Assistant may conclude that the agent erred either in recommend- 
ing prosecution or in failing to do so, or that the evidence should 
be strengthened for court purposes, and may, therefore, return the 
~ 8 Title 31, Part 102 Regulations. 
one Massachusetts the jurisdiction of the office of District Director covers the entire 


5The Boston region covers the New England States with headquarters in Boston, 
Massachusetts. 
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case to the special agent for further consideration. In any case 
the special agent’s report is closely scrutinized to protect the rights 
of the taxpayer and the Government as well. 

The Assistant Regional Commissioner—Intelligence may grant 
a hearing to the taxpayer or his representative, and will decide 
after conferences with the reviewers whether to accept or decline 
the recommendation for prosecution. If he accepts the recommen- 
dation, the case then proceeds to the Office of Regional Counsel. 


OFFICE OF REGIONAL COUNSEL 

The Regional Counsel’s office is responsible for the performance 
of legal services in connection with criminal cases arising under the 
Internal Revenue laws.® The office reviews recommendations of pros- 
ecution in criminal cases and prepares and refers such cases to 
the Department of Justice. In certain cases, such as so-called “‘rack- 
ets” cases, the office is authorized to refer such cases directly to the 
United States Attorney in the District of the alleged offense. Where 
prosecution is not deemed warranted, the office prepares criminal 
action memoranda setting forth the reasons against prosecution and 
closes such cases with the concurrence of the Assistant Regional 
Commissioner—Intelligence. If the latter refuses to concur with 
the Regional Counsel, the disagreement is resolved in the National 
Office in Washington, D. C. 

The review of these cases in the Regional Counsel’s office is 
assigned to enforcement counsel. An enforcement counsel will set a 
time and place for a conference with the taxpayer or his representa- 
tive. Thus, another opportunity is presented to the taxpayer for 
setting forth his reasons why prosecution should be declined. If 
enforcement counsel believes that prosecution is warranted, the 
case will be referred to the Department of Justice in Washington, 
D. C., and notice of the referral will be sent by the Regional Coun- 
sel’s office to the taxpayer or his representative. 


DEPARTMENT OF JUSTICE 


When an income tax case bearing a recommendation for prosecu- 
tion reaches the Department of Justice, it is referred to the Assist- 
ant Attorney General in charge of the Tax Division who assigns it 
to the Criminal Section of that Division. The taxpayer or his repre- 
sentative may request a conference which is generally granted. An 
attorney in the Criminal Section will represent the Department of 
Justice. Any material of a defensive nature should be brought to 
the conference or mailed in advance by the taxpayer or his repre- 
sentative. After the case has been reviewed, it may be referred 
back to the Regional Counsel’s office with the recommendation that 
there be no prosecution, or it may be referred to the United States 
Attorney in the District of the alleged offense for presentation to 
the Grand Jury. 

When an indictment has been returned, the case has made its 
complete round from the Office of the Chief, Intelligence Division in 
the Office of the District Director to the court in the District where 
the offense against the revenue is alleged to have taken place. 





® Regulations, section 1116.2. 
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SOME REFLECTIONS ON THE TERMINATION OF 
THE ATTORNEY-CLIENT RELATIONSHIP 


ALAN §S. NOVICK, 
of the Fall River Bar. 


I. INTRODUCTION 


The attorney-client relationship is a close and usually amicable 
one based on the recognized fiduciary duty of the attorney to his 
client.1 The attorney must keep the client’s documents safely. Upon 
the termination of the relationship he is obligated to turn over the 
client’s papers to him. The question of what papers in the attor- 
ney’s files belong to the client is not common in either litigation or 
as a practical problem, but it can arise in various ways. When a 
client employs new counsel and asks that “his papers” be turned 
over, what should the former attorney do? What papers can a 
client obtain by judicial proceedings against the attorney? What 
effect have discovery rules in a suit against the attorney, or in a 
suit in which he is called as a witness? The attorney will want to 
consider what documents are actually the property of the client, 
such as birth certificates, corporate books which he is holding as 
bailee; and what papers, ranging from rough notes on yellow fools- 
cap to copies of finished instruments, he considers to be his prop- 
erty and not the client’s. He may also be concerned with the question 
of what memoranda, letters, et cetera, are necessary to an under- 
standing of the final documents. 


II. ATTORNEY’S LIEN 


It is only where the attorney has a legitimate claim against his 
client that he will be interested in retaining all the papers in the 
file for use as a possible lever to secure satisfaction of the claim. 
In New York the attorney has, at common law, a retaining lien on 
all papers, documents, et cetera, belonging to his client. This lien 
is to insure the payment of any outstanding bills which the client 
owes to the attorney.? It depends upon the possession of the docu- 
ments by the attorney. There is also a statutory charging lien on 
the outcome and proceeds of any litigation.® 

In Massachusetts the attorney has, by statute, a lien on a cause 
of action, judgment, decree, or counterclaim or other order in his 
client’s favor.* This lien has now been extended to cover his reason- 
able fees and expenses.® But under the earlier form of the statute 
he was not entitled to a lien before a judgment had been entered, 

1Dunne v. Cunningham, 234 Mass. 322; Berman v. Coakley, 243 Mass. 348; Anno., 
26 ALR 92. 

2In re Sebring, 238 App. Div. 281. 


8 Judiciary Law (N. Y.) section 475, Laws 1909; See Herlihy v. Phoenix Assurance 
Co., 274 App. Div. 342. 


* Massachusetts General Laws (ter. ed.) Chapter 221, Section 50. 

5Ibid. Before this extension to cover ‘reasonable’ fees see Ocean Insurance Co. v. 
Rider 39 Mass. (22 Pick.) 210 (1839); see also Black, “Attorney’s Liens in Massa- 
chusetts,” June 1958 Boston Bar Journal, reprinted in October 1958 Massachusetts 
Law Quarterly; For a discussion of the Massachusetts attorney’s common law possessary 
lien see Black, ‘‘Attorney’s Liens in Massachusetts” 42 B.U.R. 224, 228. 
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and the client could cut off his rights by settling the suit before 
judgment.® 
III. SUMMARY PROCESS 

The client, after paying his bill, has a right to his papers which 
may often be enforced by summary process.? The procedure gener- 
ally is by motion or petition addressed to the court asking for a 
ruling that the attorney appear and show cause why the prayer 
to order him to turn over certain papers should not be granted. 

This right to proceed summarily is granted at the discretion of 
the court,’ which it has been suggested should be used cautiously 
because the order is a final determination of the attorney’s rights.® 
The attorney is entitled to a trial on disputed facts,!° and where 
there is a question of fact, the court will usually make the plaintiff 
client have recourse to his other remedies, that is, bring an action 
at law.1! 

It would thus seem that even though a client can sometimes 
obtain papers by summary proceedings, the court might be reluctant 
to allow this procedure where there is a question of reasonable 
doubt as to the client’s ownership of the papers involved. 


IV. DISCOVERY RULES 


Discovery rules are used either to obtain information from a 
witness or a party. The rules pertaining to a party would be rele- 
vant where the client sues his former attorney, probably in an 
action in the nature of replevin.!2 Such an action may generally 
be maintained by any person having a possessory right in the 
chattel against anyone who has taken it wrongfully, or having taken 
it rightfully, retains it wrongfully.13 A complete description of the 
chattel must be given, and the plaintiff should allege that the chattel 
is valuable.14 It was held very early in Massachusetts that replevin 
will lie for writings or documents of value unlawfully detained.15 

The New York court in the Crocker case considered the insuf- 
ficiency of the description of the chattel in the affidavit which di- 
rected the sheriff to replevy “certain letters and other communica- 
tions addressed to Edward F. Crocker .. . and other affiliated or 
subsidiary companies or organizations . . . also contracts, agree- 
ments, estimates, bids, and other memoranda relating thereto.” 
The Court said... “It is not the duty of the sheriff to determine 
what memoranda or data he is to seize.” (p. 217) 16 

6 Simmons v. Almy, 103 Mass. 33. 


7 Marco v. Sachs, 109 N. Y. S. 2nd 224. 

® Gluckman v. Indig, 161 Misc. 726 aff'd In re Gluckman 250 App. Div. 989. 

® Ibid. 

In re Long, 287 N. Y. 449. 

1 Application of Langhorne, 105 N. Y. S. 2nd 788. 
=v on v. Usher, Fed. Cas. No. 5,387, Holmes, 348; Hofferman v. Simons, 290 

18 Massachusetts General Laws (ter. ed.) Chapter 247, Section 7; Lanthrop v. Bowen, 
121 Mass. 107, see also Hofferman v. Simons, supra. 

144 Hipsley v. Hipsley, 186 Misc. 458, Crocker Fire Prevention Corp. v. Jacobs, 253 
App. Div. 216. 

18 Gibbs v. Usher, Fed. Cas. No. 5,387, Holmes 348; See also Clapp v. Shepard 43 
Mass. 127 (notes); Stebbins v. Jennings 27 Mass. 172 (parish records); Somerville 
Nat. Bank v. Hornblower 293 Mass. 363 (certificate of stock). 

1° Crocker Fire Prevention Corp. v. Jacobs, supra. 
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The court held that the order granting the motion to vacate the 
requisition of replevin be affirmed. 

In another New York case, Hipsley v. Hipsley,!7 the plaintiff, a 
doctor, sent a package addressed to himself containing correspond- 
ence, patients’ case histories, and confidential communications. His 
estranged wife received it and put it in a warehouse. The replevin 
order described it by the warehouse number and the sheriff obtained 
it. The court held for the plaintiff, stating that the warehouse 
number was a sufficient description, and that as to value, “Such 
papers are of distinct pecuniary value to the plaintiff” “. . . since it 
is by their use that plaintiff can obtain monetary benefits... . It 
would be sufficient if by means thereof he could recover by one 
cent; then they have a pecuniary value.” 

The court further said, “The grave danger that might ensue to 
the public is obvious if an illegal possessor of such (confidential 
and professional) documents were immune from legal process to 
compel their surrender and return and replevin held unavailable 
because they lacked true pecuniary or monetary value.” 

Query—What would the result have been in this case if there was 
no definite description such as the warehouse numbers? 

These cases indicate that the client might have difficulty in 
bringing an action of replevin because of his inability to describe 
accurately the documents. Assuming however, that the client can 
overcome the defense of failure to describe the chattels or the court 
is willing to relax this requirement because of the fiduciary aspect 
of the attorney-client relationship, how then can the client avail 
himself of the discovery rules? 

In New York the discovery processes are regulated by the Civil 
Practice Act, Sections 288, 322, and 345; and Rule 140, Rules of 
Civil Practice. The examination of a party may be had as a matter 
of course under Section 288; however, it is now difficult to obtain 
the examination of a witness. The order directing an examination 
of a party may require the production of books and papers or they 
may be obtained by a subpoena duces tecum. It is necessary, how- 
ever, that the party who is to produce them has a reasonable idea 
of what papers are wanted.18 

The New York Courts also are given wide discretion as to when 
discovery should be allowed. “The existence of a fiduciary relation- 
ship between the adverse party and the applicant justifies an excep- 
tion to the general rule that such an examination may be had only 
to enable the applicant to prove his cause or defense.’’!9 It could be 
argued that the above language in regard to the fiduciary relation- 
ship between a beneficiary and trustee of a trust should apply, a 
fortiori, to a suit between a client and his former attorney. The 
New York Court of Appeals also emphasized the importance of 
fiduciary relationship in a case between partners and a former 


partner who wanted to copy private and family accounts.?° 


17 Supra, 

18 Zirn v. Bradley, 257 App. Div. 832. 

#® Colonial Trust Co., Trustees v. Alexander, Exec., 251 App. Div. 856. 
Sanderson v. Cooke, 256 N. Y. 73. 
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In the case of Matter of Trybom?! an attorney left by will his 
interest “in all pending legal matters” to his associate. The case 
involved the question of what was to happen to the files in the 
custody of the decedent at his death. The court said “the client 
may at any time demand that the papers in his case be delivered to 
him by the attorney ... upon the satisfaction of his lien the attor- 
ney can no longer refuse to deliver any papers in his possession 
belonging to his clients.” (484) “It is asserted that . . . these files 
contain papers in which no proceedings was pending at time of 
decedent’s death. These papers belonging to the former clients of 
decedents should be delivered to them by his executrix.” (486) The 
court did not say what the nature of the papers in the files was 
nor did they discuss this aspect of the case. 

In a similar case, Matter of Bluestein,?? there was a proceeding 
for the construction of a will. The decedent gave, “all interest in 
the accounting practice which I conduct .. . all records belonging 
thereto. . . .” The court indicated that one cannot bequeath the 
personal relationship with his client. “The gifts under the first ar- 
ticle of the will consisted of the accounts receivable, the furniture, 
all the records exclusive of the personal papers of clients.” The Try- 
bom case was cited for the last proposition. This citation would seem 
to indicate that in the Trybom case the papers concerned were not 
those which were the work product of the attorney but were the 
personal papers of his client. This conclusion is based on the fact 
that the court here specifically excluded personal papers of the 
client and negatively implied that papers pertaining to the client 
which were not his personal property could be left by will to the 
successor in business. 

In Massachusetts the discovery processes are not as liberal as 
those of either the Federal Courts or New York. Except for the 
filing of interrogatories, discovery may be had by filing a bill 
in equity which bill falls within the general jurisdiction of a court 
of equity.23 The cited cases can be taken to indicate that there are 
certain papers which an attorney or professional man may have in 
connection with a client which are not the property of the client. 

One might expect that the question of “work product’’® would 
arise where the former client attempts to obtain papers by discovery 
process. For example, the attorney who has written long memo- 
randa on the tax implications of a certain project may well feel 
that they are his personal property and should not walk out of the 
office with his client. 

At least one New York lower court has supported this argu- 
ment.27 On an application to reargue a motion for discovery and 

21168 Misc, 484. 

22197 Misc. 616. 

23 Owens Illinois Glass Co. vs. Bresnahan, 322 Mass. 629; see Reed, Mass. Practice 
series, Equity pleading and practice section 294. A bill may be brought in aid of a suit 
which the Plaintiff intends to bring as well as where suit has been commenced. 


*% American Security and Trust Co. vs. Brooks, 225 Mass. 500. Generally discovery 
by a bill in equity will not lie against a non-party. 
3 Ibid 


2° Hickham v. Taylor, 329 U. 8S, 495; Roach v. City of Albany, 282 App. Div. 807. 
*?Marcho v. Sachs, supra. 
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inspection of a document in the possession of a former attorney 
the court said,?* 

The document is a paper referring to a closing, drawn up for 
the personal guidance and convenience of one of the attorneys 
who represented Blue Ridge at the closing of a certain transac- 
tion. As a private paper of the attorney, it constitutes a part of 
his work product and his personal property, and is not subject 
to the demand or control of the client or former client. 

The court also stressed the fact that the papers wanted were not 
in control of a party to the action. 

Other New York cases have held that trial preparations of the 
currently employed counsel are immune under the “work product” 
rule ;?9 however, not all that finds its way into a lawyer’s file enjoys 
such immunity and where relevant and non-privileged facts remain 
hidden in an attorney’s file and where production of these facts is 
essential to one’s case, discovery may be had.®° 


V. FEDERAL DISCOVERY PROCESS 


The question of work product will appear again in considering 
federal discovery procedures. In the federal courts, the processes 
with which we are concerned are those described in Rules 34 and 45 
of the Federal Rules of Civil Procedure. Rule 34, which applies 
only to a party, relates to the discovery of documents which contain 
evidence. Rule 45 relates to the subpoena duces tecwm which can be 
used on non-parties who are witnesses. Under rule 34 it is neces- 
sary for the moving party to show good cause why the document 
should be discovered. Under Rule 45 the witness who is asked to 
produce the document must first move to vacate the order for the 
subpoena duces tecum and then the moving party is obligated to 
show good cause for the production of the document. 

There have been arguments against the discovery process, ad- 
dressed mainly on the ground of unjust enrichment of the adver- 
sary, promoting laziness of the lawyer, and delving into privileged 
communications with persons other than the clients of the lawyer. 

However, with the coming of the Federal Rules the courts by 
and large have greatly liberalized the rules regarding fishing ex- 
peditions. 

The case of Hickman v. Taylor*! is, of course, the landmark case 
in relation to federal discovery processes. In that case trial counsel 
had personally interviewed witnesses to the barge sinking which 
caused the plaintiff’s dealth. The attorney for the plaintiff filed 
interrogatories asking the defendant’s attorney to hand over writ- 
ten memoranda of interviews with witnesses. The defendant’s at- 
torney refused to do so and the court upheld his position on the 
ground that statements taken by trial counsel are immune from 
discovery processes because they represent the work product of the 
attorney and there is a basic necessity for protecting the thought 

28 Ibid. 

* Roach v. City of Albany, supra. 

® Ibid. 

1329 U. 8. 495. 
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processes of trial counsel in preparation for trial. The court did, 
however, indicate that there would be an exception to this general 
rule where “good cause” for the production of the documents in 
question could be shown. 

Routine reports and statements taken by claim agents are not 
protected from discovery. Similarly, data prepared by experts and 
specialists employed by counsel are not protected. It is difficult to 
determine the line, if there is one, between experts or specialists 
and personal memoranda of attorneys prepared for their own use 
in working out the affairs of their clients. It has been suggested 
that the attorney is only protected by the Hickman case if the 
material in question were prepared in the capacity of an adverse 
trial counsel and that the mere deposit of documents with a party’s 
attorney does not grant them immunity from discovery.%? 

In order for a document to be discovered under Rule 34, subject 
to the protection of Rule 30 (b), “good cause’ must be shown, 
the documents must be designated with reasonable particularity, 
they must be relevant to the subject matter of the pending action 
(Rule 26), they must not be privileged, and they must be in the 
custody of the party on whom the demand is made. 

As far as description is concerned “a request for documents gen- 
erally in the possession of a person which relate to a particular 
matter is not sufficiently specified.’ The cases are not clear as 
to how much “designation” is necessary, but it seems fairly clear 
that a request for “all documents” would not be granted.3* It should 
also be noted that good cause requires a statement of fact, not mere 
conclusion, indicating why the order should be granted. But where 
the plaintiff, in order to prove his claim, had to have documents 
which were in the defendant’s possession the court said that this 
showed good cause for the discovery of all documents which con- 
tained evidence relative to the subject matter whether or not ad- 
missible.35 

As indicated above, the subpoena ducus tecum can be served upon 
a person who is not a party to the action. A broad directive which 
included books, papers, records, correspondence, memoranda and 
all other documents relating to the leasing of a garage was held 
to be sufficient and not unreasonable.2* The Court indicated that 
the complaint and answer showed the materiality of these papers 
and documents subpoenaed. 

In Lundberg v. Wells** part of the motion for discovery was a 
blanket request for all correspondence between H & M and the de- 
fendants, its attorneys, etc., relating to this action and in particular 
to the first rough drafts of the documents. The request was denied 
on two grounds, (1) the documents were not sufficiently designated 


3 Note, The Attorney’s hing en and Pre-Trial Discovery Under The Fed- 
eral Rules, 62 Harv. L. Rev. 
83 Hirshorn v. Hirshorn, 578° ae Div. 1006. 
*% Conn. Importing Co. v. Continental Distilling Corp., 1 F.R.D. -“. (D. C. Conn.). 
% Sonken-Galenba Corp. v. A. T. & S. + R. R. 39 F, Supp. (D. C. Mo.), But see 
Caplin v. United Feature Syndicate (D. CO. Y. 1948). 
aenk a 65th Street Corp. vs. Ford Motor Corp., 27 F. Supp. 37, (1939, 
711 F.R.D. 136 (D. 0. 8S. D. N. Y.). 
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and (2) the documents might include the work product of the at- 
torney. The case also indicated that an attorney’s work product 
protection is extended to reports he may have received from experts 
in the preparation for the trial. 

The question of designation indicates that where the party seeking 
discovery does not have a clear idea of what he wants to discover 
he will not be allowed to engage in an all out fishing expedition. It 
would seem, therefore, that the former client would have great 
difficulty at least in trying to go into his former attorney’s office 
and going through all the attorney’s files in order merely to look 
for documents which pertained to his own case. It should be again 
observed that this entire discussion is predicated on the assumption 
that the client has sued the former attorney so that the attorney 
is a party to the action and, therefore, subject to Rule 34; or at least 
that the attorney has been subpoenaed as a witness under Rule 45. 

Rule 30 (b) specifically provides that, “secret processes, develop- 
ments or research need not be disclosed.” Again the courts are 
allowed wide discretion in the administration of the discovery proc- 
esses.°8 Trade secrets and formulas have been the subjects most 
often awarded this protection. 


The work product and memoranda of an attorney which represent 
his own thought processes in determining a course of action for his 
client would seem to be very analogous to the trade secrets of in- 
dustry, and as such entitled to the protection provided for by Rule 
30 (b). 

In Dickheiser v. Penn R.R. Co.,39 the court held that an attor- 
ney’s tax memorandum for his client was work product and could 
not be discovered. The plaintiff had taken the deposition of de- 
fendant directors who referred to a memo concerning a tax settle- 
ment. The plaintiff then moved for the production of any and all 
original records by the officers of the corporation. The defendants 
urged that the memoranda was privileged. In upholding the de- 
fendant’s contention the court said that the question was controlled 
by the district court’s ruling in the Hickman case. The Hickman 
case at this time had not gone up to Supreme Court. This case at 
least established that the memoranda was the work product of the 
attorney. 


It should be noted that in the Dickheiser case supra, the attorney 
was refusing to give a tax memorandum to the adversary of his 
client and this was not a suit by the client or the client’s new attor- 
ney to gain the work product of the former attorney of the client. 
However, it would seem that protection should equally be available 
to the attorney himself in a suit by his former client to recover the 
memorandum that the attorney may have prepared in taking care 
of his former client’s business. These memoranda are similar to the 
trade secrets which the courts will do everything they can to pro- 
tect as we saw in the cases discussed above. 


% Annotation Discovery-Trade Secrets 17 A. L. R. 2nd 383. 
5 F.R.D. 5, add’d percuriam 155 F 2nd 266, certiorari denied, 329 U. 8. 808. 
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CONCLUSION 


One phase of the attorney-client relationship has been discussed 
as it may arise in various situations. Generally there will probably 
be no question of what papers an attorney must give to his client 
at the termination of the relationship. However, should the question 
arise it may prove a difficult one to answer definitively. Much may 
depend on how it arises and what legal processes are utilized in the 
process of resolving it. The attorney’s lien will only be of use as 
a lever where the attorney wants his bill paid, and the character 
of the papers or property involved makes little difference. Summary 
process can probably be resorted to by the client only where he can 
clearly show ownership of particular instruments or chattels. The 
same is true of actions of replevin. It is submitted that the rules of 
the discovery processes provide, by analogy, the best criteria for 
determining close questions. It seems fair to say that material 
which represents an attorney’s personal work, which precedes or 
complements any formal instruments like trusts, pension plans, et 
cetera, is his own private property and not that of his client. 





“AND/OR” IN MASSACHUSETTS AND GEORGIA 
AND THE DICTIONARY 


In the July issue of the QUARTERLY we printed an article on 
“And/Or” with comments. It appears to have attracted attention 
so that it may have a healthy influence, at least, in Massachusetts. 
One reader telephoned that he was changing his own practice and 
wanted two copies to send to others. From another reader we re- 
ceived two clippings from the New York Times (reprinted below) 
which may provide a bit of entertainment even to some of our 
friends in Georgia. 

In the interest of better draftmanship to avoid possible loss to 
clients, unnecessary litigation and judicial labor, we, again, remind 
lawyers, legislators, town counsel and other local authorities of the 
latest warning from our Massachusetts court in Valilakis v. Haver- 
hill 1959, Ad. Sheets 675 at p. 677 in which the court referred to 
“and/or” in connection with “intent” of a zoning ordinance as 
the “intent obscured by the use of these seductive substitutes for 
precision.” 

F. W. G. 


A Printer’s Reminder 
by 
Albert Getchell 
Anything Mr. Getchell (a member of the bar as well as a printer) 
suggests deserves the attention of lawyers. The following “sticker” 


is used as a reminder to those having records and briefs to be 
printed. 
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“AND/OR” 


“The Supreme Judicial Court has adversely criticized the use of 
“and/or” in the following cases: 


Grandchamp v. Costello, 289 Mass. 506, 507 (Rugg). 
Hanson v. Bradley, 298 Mass. 371, 378 (Lummus). 


Laskey v. Railway Express Agency, Inc., 326 Mass. 339, 342-343 
(Qua). 


“See also article, with comments from other courts, in 33 MaAssa- 
CHUSETTS LAW QUARTERLY (1) p. 66.” 


CLIPPINGS FROM THE N. Y. TIMES 
“LANGUAGE, LAWS AND LIFE 


“A United Press dispatch, less than three inches in length, man- 
aged to squeeze itself into the lower left-hand corner of the front 
page of the late editions of this newspaper yesterday, in the process 
rudely shouldering off page one a paragraph or two of a big story 
on a strategy conference at the United Nations. This U. P. dispatch 
did not come from Washington, London, Paris, Rome, Berlin, Bel- 
grade, Moscow, Peiping or Tokyo—any of the world capitals that 
emanate big news at all hours on short notice. Nor did it deal with 
war, peace, flood, famine, democracy or dictatorship—any of the 
big topics that agitate mankind. It came from Atlanta and dealt 
with semantics. 

“The dispatch stated that the Georgia House of Representatives 
had unanimously passed a bill to create a new word ‘andor’ which 
shall mean ‘either,’ ‘or,’ ‘both,’ ‘and,’ ‘and or or’ and ‘and and 
or.’ It is to replace the designation ‘and/or’; and this, according to 
the bill’s sponsor, would ‘eliminate much confusion over the interpre- 
tation of legal documents.’ That, as semanticists living in Atlanta 
andor its environs (meaning either or both) might well observe, 
remains to be seen. Our own guess is that a will, in Georgia or else- 
where, that left a substantial bequest to, say Second Cousins Harold 
andor Wiimer would cause as much confusion in the courts, not to 
mention dissension between Harold and Wilmer, as a will which left 
the same bequest to Second Cousins Harold and/or Wilmer. 

“Perhaps the conclusion to be drawn from this episode is that one 
cannot reform the English language by removing one slanted line 
any more than one can create a better world by removing one sur- 
face irritation. In language as in life one must get at the roots of 
the problem and work long and hard to eradicate them. The way 
to end the confusion caused by ‘and/or’ is not to create a synonym 
just as confusing but to avoid the word altogether by saying pre- 
cisely what is meant—‘either,’ ‘both,’ ‘and’ or ‘or.’ Real solu- 
tions are always harder to find than panaceas, but they have the 
advantage that they work.’ 
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DICTIONARY PLACES “ANDOR” ON PROBATION 

“WARREN, Mass., Feb. 22 (UP)—Legislative coinage of a new 
word is no guarantee it will be added to the dictionary, a noted lexi- 
cographer said here today. 

“Philip B. Gove, general editor of the Springfield concern that 
publishes the Webster dictionaries, referred to approval by the 
Georgia House of Representatives of the word ‘andor’ as a replace- 
ment for the designation ‘and/or.’ 

“*Andor’ may become a legal new word in Georgia,” Gove said, 
“but we do not act impulsively on such a thing.” 

“A lapse of time between coinage and inclusion of a new word 
in the dictionary is a good thing,” he added. 

The “and/or” designation appeared in the Webster Second Inter- 
national edition in 1947 and in the 1949 edition of the Webster 
Collegiate Dictionary. Both were published by the G. & C. Merriam 
Company. 

“The lexicographer explained that artificially stimulated usage of 
a new word did not get the word into the dictionary. He said there 
must be evidence of the word’s continued and probable future usage 
in speech, the press and radio. 

“Exceptions, he said, are such scientific words as ‘penicillin,’ which 
immediately are introduced to dictionaries. 

“Mr. Gove emphasized that there was no definite rule as to how 
often or how long a new word must be used to be added to the 
dictionary.” 





AN EXTRAORDINARY LAWYER AND CHIEF 
JUSTICE UNDER CHARLES II — A PART OF 
“THE CONTINUING EDUCATION” 

OF THE BAR 
EDMUND SAUNDERS 


Recently among some old papers we ran into the following verses 
copied from an old anonymous volume entitled “The Bar” with 
Sketches of Eminent Judges, Barristers, etc., etc. (Printed in Lon- 
don in 1825.) 

We think they will interest and entertain judges and lawyers for 
a few moments and, perhaps, remind us, by contrast, of some of our 
inherited blessings. 

Edmund Saunders, a member of the Middle Temple, was called 
to the bar in 1664, appointed Chief Justice of the King’s Bench Jan- 
uary 13, 1683 and died June 19, 1683. 

These following dramatic verses are evidently based on an ac- 
count of Saunders by Roger North, a brother of Lord Keeper Guild- 
ford and apparently the only “contemporary author” who gives any 
description of the career of Saunders. Foss, the biographer of “The 
Judges of England 1066-1870,” suggests that “the colouring with 
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which he paints it requires perhaps some softening.” Considering 
the “colouring” this seems a reasonable suggestion. By way of con- 
trast we first read a brief and deserved tribute to Lord Chief Justice 
Holt. 

THE VERSES 


“Great Holt, than whom, none better knew the laws, 
Or ever better served his country’s cause, 
Who firmly every stretch of power withstood, 
And always labour’d for his country’s good. 
Then we read— 
“And there behold—a precious theme for song, 
Saunders the big, the bulky, and the strong, 
Whom, as a perfect wonder of her trade, 
Capricious nature in a frolic made; 
And in the heterogeneous lump combined, 
Things most admired or hated in mankind! 


“Grossly debauch’d, intemperate excess, 
, He lived not quite a brute, but little less; 
, Redeem’d by rare endowments, that combined, 
Proved beyond doubt the monster had a mind! 


“‘Awaken’d from his beer and brandy dose, 
Flush’d with the night’s debauch, at morn he rose, 
With bloated face, and bloodshot blinking eye, 


. Behold the hog come reeking from his stye, 
In court arrived, he waddles to his place, 
Belching unsavoury fumes in every face! 
In vain they growl with dark forbidding frown, 
Like a huge stinking dunghill he squats down, 
Pois’ning the air with his pestiferous breath, 
And almost stifling Bench and Bar to death. 
“Yet spite of all his faults, behold this odd 
Strange compound at the bar a demi-god! 
With coarse good humour, and exhaustless wit, 
That every point of every case can fit; 

es Generous as just, from selfish feelings free, 

th As pleased to give as to receive a fee; 

n- He sits the great Silenus of the court, 
At once the student’s wonder and their sport, 

or While midst the ribbald sallies that abound, 

ur Recondite learning, and instruction sound, 
Flow from the filthy vessel that contains 

ed The lucid distillation of his brains. 

wai “Lo! while he speaks, in groups they throng as near 
As their disturb’d olfactory nerves can bear, 

+f To the rare precious things his mouth discloses, 
Opening their ears, and stopping all their noses! 

~~ And gathering seeds of knowledge from his tongue 


ith As hungry sparrows pick up grains from dung! 
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“But when on things sub judice, he spoke 

He proved that he could go ‘beyond a joke!’ 

And in his face when opposition stared, 

He stood for all emergencies prepared; 

And knew so well to attack, or to defend, 

That when he labour’d to attain his end, 

With so much art, and such effect he’d plead— 
That not the Bench, with Jefferies at their head, 
Though trench’d by envy, hatred, and ill-will, 
Could long resist his subtlety and skill, 
Forced to give up, reluctantly, what pride 

And prejudice unjustly had denied. 


“Or, if in merrier mood, he waged war 
Against the lighter legions of the Bar, 
Weapons of every sort he had at will, 

Which he could use with equal force and skill; 
And when his vexed opponents fill’d with rage, 
The monster ‘vi et armis’ durst engage 

He fought and foil’d them, as a thing of sport, 
And laugh’d, or fairly stunk them out of court. 
Strange mortal mixture of this earthly mould, 
Whose memory stands in history’s page unroll’d, 
Doom’d to remain beyond life’s narrow span, 
A satire and an eulogy on man! 

In vain oblivion claims him for her own— 

Like a dead carcase on the waters thrown, 

His rottenness prevents his sinking down.” 


After reading these lines let no one suggest that legal history is 
not dramatic. 

Foss states that “on January 13, 1683, he (Saunders) was sud- 
denly raised to the chief justiceship of the King’s Bench and 
knighted. This elevation he owed, it is said, to the doubt which 
the court entertained whether Chief Justice Pemberton was suf- 
ficiently devoted to it to carry out the great object which the king 
then contemplated of obtaining a forfeiture of the charters of the 
city of London, and to the certainty felt that Saunders, who had 
advised the proceedings and settled all the pleadings, would, if 
placed in that office, decide against the corporation. The case was 
argued before him, and, though he was on his death-bed when 
judgment was pronounced, the other judges united in declaring 
that he agreed with them in decreeing the forfeiture. 

“The habits of his life were necessarily changed by his promotion; 
his diet was altered, his labour incessant, and his anxiety greater. 
His constitution consequently, which had been much damaged by 
his former intemperance, soon utterly gave way. Before he had 
been six months on the bench he was seized with apoplexy and 
palsy, and died on June 19, 1863. ‘While he sat in the Court of 
King’s Bench,’ says Roger North, ‘he gave the rule to the general 
satisfaction’; and it is universally allowed that he was abundantly 
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versed in the mysteries and technicalities of law. His Reports, 
printed after his death, extend from 1666 to 1672, and are esteemed 
for their simplicity and precision. They are composed in so dra- 
matic a form that Lord Mansfield called him the Terence of re- 
porters.” 

All this seems to us illuminating in our legal education; at least, 
we have found it so and therefore have referred to it in the title of 
this article. 

No one can fully understand the Constitutional structure of our 
courts and the reasons for it without some knowledge of the history 
of the conditions and controversies prior to 1780 which led to the 
29th Article of the Bill of Rights. The foregoing glimpse of condi- 
tions under the Stuart kings when Chief Justice Pemberton was re- 
moved is part of the background leading to the controversy in Massa- 
chusetts between John Adams and General Brattle in 1772-73 on the 
tenure of judges. The story is told in the “Constitutional History of 
the Supreme Judicial Court” in 2 Mass. Law Quarterly No. 5 (May 
1917) pp. 397-398. That account of the history of the court was 
written for the information and convenient reference of members 
of the Constitutional Convention which met in June of 1917 and 
especially of its Committee on the Judiciary. It was used by them 
and by its leading spokesman on the floor of the Convention—the 
late John W. McAnarney of Quincy. The independence of the ju- 
diciary provided by Article 29 of the Bill of Rights and the 3rd 
Chapter of the Constitution (and later by the Federal Constitution) 
is the direct outgrowth of the practical experience under the Stuart 
kings with subservant judges like Scroggs, Wright, the “Bloody 
Jeffries” and others which led to the “Act of Settlement” (almost 
100 years after the removal of Lord Coke by James I) establishing 
judicial tenure “during good behavior.” Those words mean exactly 
what they say. No Massachusetts judge has ever been appointed 
“for life.” Every judge is subject to removal by 3 constitutional 
provisions and they have all been used on the rare occasions when 
circumstances called for their use.* 

The verse about Lord Holt, above quoted, referred to the fact that 
his character, his judicial capacity and behavior, in accordance with 
his conception of the judicial office became the model standard of 
judicial behavior since about 1700 as appears in the story “The 
Growth of Judicial Ethics” by the late Chief Judge Carroll T. Bond 
of Maryland in 10 Mass. Law Quarterly, No. 3, May 1925, p. 1. 
Thus the character and the continuing intangible influence of Lord 
Holt and other great judges on both sides of the Atlantic and their 
conception of the judicial office and its functions is a practical and 
pervading part of the law of Massachusetts today and of the dis- 
tinguished services of our judges. F. W. G. 








*Only once was a judge removed “‘by address” for purely political reasons (during the 
abolitionist excitement in 185 ). See chapter on ‘“‘The History of Removal by Address in 
a in the history of the Supreme Judicial Court 2 M.L.Q. No. 5, May 1917, 
pp- -518, 
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SHOULD ANSWERS IN ACTIONS AT LAW 
BE ABOLISHED? 


In his second annual report in 1958(Public Document No. 166) 
Mr. Daly, the executive secretary of the justices of the Supreme 
Judicial Court recommended that answers in actions at law be 
abolished. A bill for this purpose in tort cases was reported by the 
Judiciary Committee of the Legislature but did not pass. In his 
third report for 1959, just received, he renews his recommendation. 
His reasons are as follows— 


IN THE SECOND REPORT IN 1958 
“Abolition of answers in actions at law. 


“36. From time immemorial a defendant in an action on the law 
side has been required to file pleadings. In a small number of cases 
he files a demurrer, plea in abatement or other technical objection, 
but in the large majority of cases he files an answer. In theory this 
is supposed to raise the issue involved in the dispute. In practice it 
does no such thing. In most cases, particularly in the district courts, 
the defendant’s lawyer files the answer without having seen the 
declaration. Counsel for casualty insurers have supplies of printed 
forms, setting up all possible defenses. Invariably an answer will 
contain a general denial, theoretically putting in issue everything 
alleged, even the happening of the accident or the existence of the 
contract sued on. In addition, if it is a motor tort case, the answer 
will allege that the plaintiff was guilty of contributory negligence, 
that his car was illegally registered, that the statute of limitations 
has run, that the operator of the defendant’s car was not an agent 
of the defendant. This answer will be used even if in fact the plain- 
tiff was a pedestrian, that the defendant was operating his car him- 
self, that he was drunk, that he lost control of the car and drove on 
the sidewalk and hit the plaintiff, that the action was begun within 
a week of the accident. In such a case, of course, the only issue is 
the amount of the damages. In contract cases the stock answer in- 
cludes a general denial and a claim that if the defendant owed the 
plaintiff anything it has been paid. Sometimes a claim of recoup- 
ment will be set up, or an assertion that the plaintiff obtained the 
contract by fraud, or if it involves a sale of goods, that there was a 
breach of warranty. Ordinarily when a client other than a casualty 
insurance company has been sued, he turns the summons over to a 
lawyer and asks him to take care of it; this means in the first in- 
stance seeing to it that he is not defaulted, and later on finding out 
from the client what the suit is about. If the summons is on a dis- 
trict court writ, he will have to find out enough about it, usually by 
a hurried telephone conversation to decide whether to remove the 
case or not. A competent legal secretary can handle these prelim- 
inary matters, and often the first time the lawyer himself knows 
the case is in his office is when she informs him of an appointment 
with the client or the referring attorney, if it is a referred case, to 
discuss the matter. 

“37. The pro forma answer has been the subject of lament from 
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time to time. The tenor of the laments is that the answer should be 
a real answer, admitting or denying the allegations of the declara- 
tion, setting up affirmative defenses only where they actually are 
involved. But in the course of a year something over 95,000 law 
actions will be entered in our courts, between the superior and the 
district courts and the Boston municipal court. It is simply not 
practical to require a carefully prepared answer, made after an 
analysis of the case, as well as consultation with the client. Legal 
business is not and cannot be done that way. It is quixotic to ex- 
pect it, with the bulk of rising 100,000 cases handled by a small 
group of busy lawyers, whether representing the insurance com- 
panies or general trial men. 

“38. Furthermore, all these thousands of pro forma answers 
must be filed and docketed by the clerks of the various courts. This 
all consumes time and in the office of any busy court time is an im- 
portant element. It should not be wasted on the recording of empty 
rituals. 

“39. An answer is not a necessary element in a law suit. It is 
unknown on the law side of the probate courts, is not required for 
the trial of ejectment cases, and is used in eminent domain cases 
only if some issue other than the value of the property is raised,— 
a very rare case. 

“The purpose of indicating that an action at law is to be con- 
tested can be accomplished by simply requiring the defendant to 
file an appearance. If the plaintiff desires he can move for specifi- 
cations of the defenses relied on; this introduces no new element, 
as it can be done now, General Laws, chapter 231, section 70. There 
are adequate rules of court implementing this statute, superior 
court rule 22, Boston municipal court rule 11, district court rule 11. 
Such motions will not be extensively used; once counsel has famil- 
iarized himself with a case he usually knows what is the theory of 
the claim or defense. He will be more interested in getting the 
opponent to commit himself on the facts by interrogatories or notice 
to admit facts than to specify a general theory of defense or claim. 
No busy lawyer will waste time to find out what he already knows. 
I will file a bill to abolish answers in law actions unless specially 
ordered by the court,—and they never will be, any more than a 
replication is ever ordered filed. Such a bill will require appro- 
priate amendments or repeals of a number of sections of the prac- 
tice act.” 


In his third report for the year ending June 30, 1959, just re- 
ceived, Mr. Daly says— 

“44, In last year’s report, paragraph 39, it was recommended 
that answers in actions at law be abolished. Admittedly a radical 
departure from established custom, it nevertheless was favorably 
reported as to tort actions by the committee on judiciary, but was 
not enacted. Sooner or later it will be; meanwhile the bar can con- 
tinue to explain as best they can how it happens that defendants 
in writing say they have paid the plaintiff, when in fact they have 
not paid him, do not intend to pay him, and claim that by law and 
justice they ought not to be compelled to; or why a defendant, 
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again in writing should say that the plaintiff’s car was illegally 
registered when in truth the plaintiff was a pedestrian struck by 
the defendant’s car.” 

The bill filed by Mr. Daly was numbered Senate 169 and contained 
25 sections. 

The bill reported by the Judiciary Committee and limited to ac- 
tions of tort (which was not passed) was numbered House 2470 and 
contained 23 sections. 

We think these proposals, described by Mr. Daly as a “radical 
departure from established custom” should be called to the atten- 
tion of the bench and bar of the Commonwealth for thoughtful 
consideration before it comes up again for consideration at the 
next session of the Legislature. 


COMMENT 


We do not question the accuracy of Mr. Daly’s vivid description 
of the absurd practices. But are those practices a sufficient reason 
for abolishing pleading? Are there no possible methods worthy of 
trial by a thoughtful bench and bar, of eliminating the ridiculous 
and consciously false but tolerated pleadings and restoring some 
sensible method of defining the disputed issues for trial which was 
the sound purpose of common law pleadings around which English 
and American law grew up? Common law pleading developed into 
an art under the close thinking of competent lawyers and judges 
who were trained in the early 19th century by William Tidd and 
his contemporaries in England, and by Chief Justice Parsons and 
others in Massachusetts. The trouble with it was that it became 
an intellectual game requiring more skill than was commonly avail- 
able as the bar increased in numbers. Therefore, it was modified 
by our Practice Acts of 1851-2 in the interest of justice. The purpose 
of those acts was to simplify the method of defining issues, not to 
abolish them. Is the bench and bar of Massachusetts so helpless 
that they can not think out some practical method of defining issues 
instead of surrending the tools of justice to the increasing modern 
tyranny of automobiles which tend to reduce the great trial court 
of the Commonwealth from one of general jurisdiction to a motor 
vehicle court and squeezing other litigation toward the growing 
practice of arbitration because law suits are too dilatory, uncertain 
and expensive? We are not yet ready to believe it. We may discuss 
the subject further in a later issue. Meanwhile we invite, and even 
urge, comments by our readers. 


F. W. G. 


And in order to focus attention we mention an article on “Blind 
Pleading and Practice, as a Cause of Delay and Congestion,” in the 
QUARTERLY for June 1954 containing the story since the practice act 
and the late Chief Justice Bolster’s comments on “general denials.” 

The reason for the article was the following statement in a letter 
from a thoughtful practitioner in western Massachusetts. 

“In a case I recently brought... I filed written requests for ad- 
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mission of facts; included therein was a request that the defendant 
admit that he lived on a certain street and had an office in Boston 
on a certain street. Other requests were of like nature. I was 
greatly surprised to receive, almost by return mail, a statement 
signed by the defendant, under oath, denying each and every item. 

“T checked with a prominent Boston attorney who said that cer- 
tain attorneys have adopted this method of denying everything. 

“T thought you would be interested in how statutes such as this, 
G. L. 231, Sec. 69, aimed to simplify issues and get matters heard 
expeditiously, can be mutilated and destroyed in practice. 

“It seems to me that when a defendant denies under oath that he 
has an office at Boston, etc., that we ought to be able to bring him 


in for perjury. It almost seems that the court would take some ac- 
tion in the premises.” 


Think that over. 

The late Chief Justice Bolster was far more emphatic than any- 
thing which appears above. The following extract from his remarks 
may well be pondered by both bench and bar. 


“GENERAL DENIALS” 
By CHIEF JUSTICE WILFRED BOLSTER 


At a luncheon of the Boston Bar Association on February 5, 1938 
Chief Justice Bolster delivered an address on the history of Mu- 
nicipal Court and practice before it (see 23 M. L. Q. No. 2, p. 1). He 
discussed general denials as follows :— 


Extract from the Address 


“When it comes to drawing an answer, my first advice to you 
young lawyers rather than to those already steeped in sin would be 
‘obey the law.’ Here it is—‘The answer shall deny in clear and 
precise terms every substantive fact intended to be denied’—and 
that means an honest intent, with belief that facts exist which war- 
rant denial—‘or it shall declare the defendant’s ignorance of the 
fact so that he can neither admit nor deny but leaves the plaintiff to 
prove it.’ The statute intends that answers shall be drawn, not in 
the dark, but in the light of knowledge. So do the rules of our 
court. How often do you see an answer that squares with the statute 
mandate? The general denial is almost universally used. When 
Judge Lummus and I drafted the small claims rules we forbade the 
use of the general denial, and in consequence we get much more 
clearly defined issues for trial. It is a pity that the supreme court, 
which knew the abuses of the old general issue, abolished by statute, 


did not exclude the general denial at the start, but here is what it 
said about it in 


“Boston Relief & Submarine Co. vs. Burnette, 1 Allen 410 (1861). 

‘We can imagine that so concise and comprehensive a form of 
denial, if commonly adopted, might lead to abuses:—If any at- 
torney should adopt it, where he was not instructed by his client 
that there were sufficient grounds to contest all the averments to 
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which it would apply, the practice would be highly censurable and 

inconsistent with professional duty.’ 

“See also Mulrey vs. Mohawk Valley Ins. Co., 5 Gray 541. If you 
do the wrong thing often enough and long enough you will get to 
thinking you are doing the right thing, but it will still be wrong. 
The general denial today is mainly the resort of the man who is too 
lazy to find the facts or is ‘stalling’ for time, or puts in a general 
plea in the mere hope that it may sometime serve to trip his adver- 
sary. A common answer in a motor tort case is the general denial, 
contributory negligence, denial of agency and the short Statute of 
Limitations. How about this as an example of obedience to the law? 
‘The defendant admits that at the time and place stated in the 
declaration a motor vehicle owned by him and then operated by him 
(or, “by his agent” if such be the case) was in collision with another 
motor vehicle, whether that of the plaintiff is unable to admit or 
deny, being ignorant thereof, so he leaves the plaintiff to prove it. 
But he says that the collision was caused, not by his negligence, but 
by the negligence of the driver of the other car, being the plaintiff 
or his agent.’ That may sound novel, but it is the sort of thing the 
law has called for for nearly a century. And it may be, that if the 
bar had lived up to the letter and spirit of the statute no pre-trial 
sessions in the superior court would have been found necessary. 
What is to be said for an attorney who, defending an action on a 
note, denies signature, but says his client paid it, and for good 
measure pleads the general denial, want of consideration, failure of 
consideration, alteration, illegality, duress, and anything else he 
can think of. Fortunately, the plea of coverture has become for- 
gotten. This is no fanciful case. I can show you plenty of such 
pleas. I suppose the attorney thinks he is clever. .. . It is just such 
practices as these that have made the public contemptuous of our 
legal ways and the responsibility for this practice is on the bar. 

“I wonder if the public, seeing the lawyers engaged in deception, 
have not been encouraged to add to it on the witness stand. 

“Quite apart from obedience to the law, such pleading as I have 
described is bad policy. The legislature cannot change human nature 
by saying that pleadings are not evidence, and I venture the sug- 
gestion that the cockles of the judicial heart warm iess to one who 
puts in such a specious plea than to one who admits all indisputable 
allegations and bares his real defence. I don’t think I am the only 
judge who starts to hear a tort case with a bad taste in his mouth 
if the defendant has pleaded the Statute of Limitations knowing 
that the accident happened two weeks before suit or has denied 
agency knowing full well that no such defence exists. Many coun- 
sel think they have purged the original sin by saying that a par- 
ticular defence is waived. I don’t agree with them.” 

Mr. Daly and Chief Justice Bolster have presented both sides of 
the problem. G. L. Chapter 231 calls for specific answers. While 
we may be considered a foolish theorist, we ask “is false or blind 
pleading essential to the administration of justice even with the 
multitude of cases? Is there no other possible and practicable al- 
ternative?” The courts can regulate pleadings under Chapter 313 
of 1956. F. W. G. 
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ALICE IN 
NUCLEAR ENERGY 
LAND 


by James B. Muldoon 





“There’s more evidence to come yet,” said the 
White Rabbit jumping up in a great hurry. 


Continuation of the Report of the Trial of 


Thoonen v. Commonwealth of Australia 
Begun in the “Quarterly” for April, 1959 (Vol. XLIV, No. 1) 


COMMONWEALTH OF AUSTRALIA 


In THE SUPREME CouRT 
or VICTORIA Case No. 56/783 
Between 
JoHN Martin THOONEN 
Plaintiff 
—and— 
THE CoMMONWEALTH OF AUSTRALIA 
and 
Tue State Exvectriciry CoMMISSION OF VICTORIA 
and 
Stewarts & Luoyps (Avust.) Pry. Lrp, 
Defendants 
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In the April, 1959 issue we began the report of this trial which 
concerns John Martin Thoonen who picked up an innocent looking 
metal object and stuck it in his pocket, where he carried it for about 
a week. The result was a finding for the plaintiff for about $69,- 
000.00 to compensate him for a painful past and a miserable and 
indefinite future. 

One lesson we seek to demonstrate, in addition to the problems 
involved in a radiation injury trial, is that things in the world of 
atomic energy are not as certain and satisfactory as some might 
be led to conclude from the statements of the marvelous fraternity 
of our fellow beings who pursue the mysterious atom. 

When one hears these interesting looking (and sounding) people 
speak, it might help to remember that they do not always have their 
eyes open to what goes on beneath their noses. At the Milan Fair, 
in April, 1959, an enterprising lady named Neera Tomasini hired 
a stall immediately adjacent to the exhibition operated by the 
British Atomic Energy Authority. As one newspaper put it:— 


“Scientists and laymen alike gazed fascinated at her miracu- 
lous ‘atomic vaporizers.’ Prominent businessmen vied with 
each other to get her to sign contracts to ‘vaporize atomically’ 
their tinned meat, cheeses, and butter.” 


At the Milan Fair, Neera (who was then calling herself Dr. 
Anna Maria Dei) even had a pow-wow with Italy’s Prime Minister 
Segni, who praised her work. She was escorted by motorcycle 
policemen and lauded for her scientific achievement. 

In August, 1959, just a few months later, Miss Tomasini was 
again escorted by police. This time she was arrested for a gigantic 
alleged fraud when the food preserved by her “nuclear breath” went 
bad. It was also discovered that she had been a guest of the Italian 
taxpayers on several occasions for “‘embezzlement, swindling, and 
perjury.” 

To the story of Miss Tomasini, we might also add the 13 million 
dollar mistake of our own A.E.C. which moved into a building in 
Germantown, Maryland, and now, in the opinion of everyone from 
file clerk to A.E.C. Chairman McCone, the whole operation of the 
A.E.C.’s headquarters has become inefficient, impractical and un- 
economical. 

Like anything else that has ever been invented, discovered, stum- 
bled upon, or contrived, atomic energy, in all of its aspects, is right 


1 Part IV of “Alice in Nuclear Energy Land” can be found in Vol. XLIV M.L.Q. 
No. 1, p. 36, with the trial report beginning on p. 63. Other previous articles in this 
series: Part I, XLII M.L.Q. No. 4, Part II, XLIII M.L.Q. No. 1, Part III, 
XLIII M.L.Q. No. 2. 

2 London Daily Telegraph, August 20, 1959; see also Boston Trareler, August 20, 1959. 

3 See: The Evening Star, Washington, D. C., Jan. 21, 1959. We understand also that 
the officials of the A.E.C. spend more time on the road between Germantown and Washing- 
ton than some truck drivers. 
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now, only an imperfect program being administered by imperfect 
human beings with an imperfect knowledge of what they are doing. 

As interested bystanders, we might begin by asking a few ques- 
tions. As lawyers, the report of this trial might possibly supply a 
few questions to ask. We frankly admit, we only have questions; 
we frankly wonder who has the answers.® 


THE MEDICAL EVIDENCE 


The plaintiff called the following medical witnesses (one being 
actually a physicist) in his behalf: 
DR. LEO ROZNER (Physician), Staff Physician, Royal Melbourne Hospital, 
Melbourne, Australia. 


DR. GEORGE R. A. SYME (General Surgeon), Surgeon; Bachelor of Medicine, 
Bachelor of Surgery, Melbourne Univ.; Fellow of Royal College of Surgeons, 
in England and its counterpart in Australia; Honorary In-patient Surgeon, 
Royal Melbourne Hospital; in practice 30 years as a surgeon. 


DR. JOHN B. COLQUHOUN (Orthopedic Surgeon), Surgeon; Bachelor of 
Medicine, and Bachelor of Surgery, Fellow of Royal College of Surgeons in 
Edinburgh, and Royal Australian College of Surgeons; in practice as an ortho- 
pedic surgeon in Australia for 28 years. 


JOHN H. MARTIN, Ph.D. (Health Physicist), Bachelor of Science, Doctor of 
Philosophy, Fellow of the Institute of Physics, and Head of the Physics De- 
partment of the Cancer Institute at Melbourne. 


DR. DAVID C. COWLING (Pathologist), Physician and clinical pathologist at 
the Royal Melbourne Hospital. 


DR. KEITH D. FARELY (Physician) , Bachelor of Medicine; Bachelor of Surgery; 
Fellow, Royal College of Physicians (London) and its counterpart in Aus- 
tralia; Senior Honorary In-Patient Physician at Royal Melbourne Hospital. 


DR. JAMES P. MADDIGAN, Doctor of Medicine; Member of Royal Australian 
College of Physicians; Bachelor of Medicine and Bachelor of Surgery. Mem- 
ber of the College of Radiologists of Australia, Diplomate in Therapeutic 
Radiology. Specialist in radio-therapy; consultant to the Cancer Institute; 
Honorary radiotherapist at St. Vincent’s Hospital in Melbourne. 


DR. HENDRIK A. S. VANDEN BRENK, Bachelor of Medicine, Bachelor of 
Surgery; Research Officer and Consultant Radio-therapist at the Cancer 
Institute in Melbourne; Master of Surgery, Fellow, Royal College of Surgeons, 
Diplomate in Therapeutic Radiology, Member Australian College of Radi- 
ologists. 


4This naturally implies what is perfectly true; the author has only an imperfect 
knowledge of an imperfect knowledge and is therefore the most imperfect of all. 

5 The answers are certainly not in this trial record. We ask the reader to keep in 
mind that this is a summary or digest of a very lengthy record and that the work of 
transcribing the trial, while reasonably accurate, leaves something to be desired. In ad- 
dition, we have been obliged to “translate” some Australian terminology into “English” 
or perhaps “Bostonese.” The explanations given in the footnotes are the sole responsi- 
bility of the author. 








62 MASSACHUSETTS LAW QUARTERLY 


HOSPITAL PROGRESS NOTES 


DR. LEO ROZNER, Staff Physician 
Royal Melbourne Hospital 


After a brief discussion on the point that although counsel had 
agreed Dr. Rozner might use the hospital record to refresh his 
memory, it was to be used only for that purpose, and not to be in- 
troduced by the plaintiff as an exhibit,6 Mr. Sweeney asked this 
witness to give his impressions of the course taken by Thoonen’s 
injuries during the hospital stay. Dr. Rozner first saw the plaintiff 
about three weeks after the exposure. 


DR. ROZNER: ‘“... 1 remember that Mr. Thoonen was quite a happy man; 
he had at the time rather extensive burns of variable degree on his thigh 
extending down to about the level of his right knee, also onto his body (the 
lower part of his body) up to about the level of the umbilicus . . . there 
was an area which was already showing signs of what we call necrosis or 
death.”’ (of tissue) 


The witness testified that it was agreed by the attending physi- 
cians that it was then inevitable that some part of the thigh would 
be “lost” but that they would have to wait and let nature take its 
course. 


MR. SWEENEY: ‘“* ... Now are you able to trace for the Court his course 
through that three months?” 


DR. ROZNER: “During that time the area of the tissue which was going to 
die became very well demarcated and it remained about the size of the hand; 
and with constant dressing and watching we thought we may be able to, 
at some time, excise the tissue and then graft the area of the skin.” 


The witness testified that during this period Thoonen became 
progressively more unhappy. He felt that nothing was being done 
for him; and his family was living at a distance. The witness de- 
scribed how the affected area was washed and dressed every four 
hours and described how this area grew in size to the point where 
it was six inches in diameter and one to two inches deep at its 
center. 

Dr. Rozner explained that the area of redness which was the area 
of primary or secondary radiation burns originally extended from 
the navel to about the knee but that this decreased in size as time 
passed. Thoonen was given quite a lot of analgesics during this 
time (pain killers) and at some extreme times, said the witness, we 
had to give him a shot of morphia. 


MR. SWEENEY: ‘“‘When you speak of some extreme times, what do you 
mean from the patient’s point of view?” 


DR. ROZNER: “Ir b ing Mr. Th on more than one occasion 
particularly towards the end of the three months, weeping with pain, and | 





6 Hospital Records: The court may, in its discretion, admit the true and accurate hos- 
pital records (or copies) of most hospitals. The records of many “private” hospitals are 
not admissible as a general rule. 

See: G. L. (Ter. Ed.) Ch. 233, Sec. 79. 
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will say that he did not complain at any time, but it was at times like that 
that we had to give him relief.” 


The witness concluded his testimony by saying that the plaintiff 
had attacks of nausea and vomiting in January and by April, 1956, 
when he was transferred to a hospital closer to his home near 
Yallourn, he was beginning to lose weight. 


Mr. Campbell attempted no cross-examination in behalf of the 
defense. 


SURGICAL PUZZLE PRESENTED 
DR. GEORGE ROBIN AGGERTON SYME, Surgeon 


I performed the operation whereby Mr. Thoonen’s leg was ampu- 
tated. When I first saw the plaintiff, two months before the amputa- 
tion, in May 1956, there was a burned patch on his right thigh. He 
had not yet suffered the effects which later became apparent and 
was not in a great deal of pain at that stage. The burn was similar 
to a burn by a radio-active element. 


MR. MURPHY: ‘Was it the type of injury, Doctor, which in all your experi- 
ence of 30 years, you had ever come across before?” 
DR. SYME: ‘‘No.” 


We waited to see how things were going to develop. At a later 
stage he got a spreading “death of tissue” right through the front 
of the leg to the femoral artery, and through to the bone. There 
was a complete death of tissue there. After the provisional opera- 
tion we found the actual dead area had gone right down to the bone— 
to the femoral artery below. 


MR. CAMPBELL (OBJECTING): ‘“‘I object to this if Your Honor pleases, 
the doctor has not said that it had gone right into the bone.””? 

MR. MURPHY (After some discussion): ‘“‘Well let’s get that point clear, 
Dr. Syme, so that there will not be any mistakes about it; was the bone 
involved at all in the... ?” 


DR. SYME: ‘The X-ray showed the very faintest sign of some absorption of 
bone. It was very mild but it did show that there was some effect.” 


The type of amputation that we decided upon called the “hind- 
quater operation,” is really a disarticulation at the hip joint. In 
Thoonen’s case, we had to remove a good deal more than in the usual 
disarticulation. A lot of skin and muscle from the abdominal wall 


7 Although Mr. Campbell's point is well taken, it still remains a fact that the amount 
of radiation here was capable of having some adverse effect on the marrow of the bones 
in this area. It is here that the red blood cells are formed which eventually develop 
into erythrocytes which carry the oxygen to the tissues. A complete destruction of the 
cells which produce the ultimate red cells would result in an absence of further red cells. 
The average life of the latter is about 120 days 

It has been discovered that the red cell count drops after whole body irradiation. The 
cell division is inhibited resulting in a deficiency of red cells. Immature and abnormal 
cells are released, and these tend to upset the normal operation of things. Unless the 
whole body dose is too great, the status quo is re-established. In Thoonen’s case, one 
area where marrow is found was greatly affected (and we might add later permanently 
removed) ; other red cell producing marrow areas received a dose which was significant 
but not “‘irreversible.”” The body contains about 3 pounds of red bone marrow, most of 
it at the extremities of the long bones. 
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was removed because of the “death of skin” there. In the disarticula- 

tion of the leg at the point where the femur joins the pelvis, we 

turned a flap of skin up from the back but it was not quite enough 
to cover, so some grafting had to be done. We could not use any 
skin from the front due to the radiation effect there. 

MR. MURPHY: “In the operation first of all, what was done on the first 
occasion, Doctor, when the operation was performed on the amputation of 
the leg?” 

DR. SYME: ‘‘Just disarticulation and the flap was turned up, it was hoped 
that it would cover the whole area.” 

MR. MURPHY: “Did it, in fact?” 

DR. SYME: ‘Some of the edges of the skin which was under a bit of tension 
slackened or died.” 


On August 8, 1957 we did a skin graft from the left thigh. Var- 
ious minor procedures were done but no other major surgical work 
has been carried out. On one occasion he came to see me about an 
artificial leg. He formed an opinion that it was worth a try, but I 
came to the conclusion that after it had been made, he could never 
wear it satisfactorily. We tried to get him various ones. He did 
try it. 

MR. MURPHY: ‘‘That is still your opinion, Doctor, that he will never be able 
to wear an artificial . .. ?” 

MR. CAMPBELL: ‘You are being a bit leading, are you not?”’ 

HIS HONOR: ‘He has already said he came to the conclusion that he would 
never be able to wear that artificial leg satisfactorily. The next question 
was, is that your opinion still; now what is wrong with that?” 

Mr. Murphy inquired of Dr. Syme as to whether he had noticed 
the “bump” on the abdominal wall, which Mr. Thoonen mentioned in 
his testimony.® 

The bump, or lump, Mr. Thoonen referred to is a bulge due to the 
weakness of the abdominal wall—a type of hernia—not the usual 
hernia—but it has the same effect. This weakness allows the ab- 
dominal contents to “stretch out.” Due to the fact that there is a 
very thin layer of “skin” over the abdominal area, it is easily af- 
fected by knocks or blows, and wear and tear. It could easily break 
down and re-grafting would be indicated. There is no treatment for 
it—it would be a different problem if it should stretch any more. If 
that arises, we will attempt the implantation of some form of foreign 
body graft which will require hospitalization. 

The marrow puncture or biopsy Mr. Thoonen mentioned is an 
external puncture of the bone by using something like a drill or 
gimlet to take a bit of marrow out of the bone. I have seen the re- 
sults of these tests on the plaintiff but I did not perform them. A 
bit of marrow is taken from the sternum breast bone. 

8 Perhaps this is an appropriate time to point out that the medical expe-ts did not seem 
to dwell too long on the theory of “reparable injury’’ to the extent that they might have 
made it more plain that the evidence seems to be that although there is an apparent 
recovery, even though it might have severe complications, as here, there is some change 
wrought in the tissue which makes it sensible to proceed with utmost caution. This point 
is certainly raised in the trial, several times in fact, but it is never really made plain. 
The theory in question would have little bearing on the “lump,” bump or hernia, but it 
would have a lot to do with advising some supporting garment which would cause fric- 


tion. In addition the tissue which served as ‘skin’? was hardly sufficient to withstand 
any “insult.” 
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MR. MURPHY: ‘“‘in relation to blood tests, Dr. Syme, did you also cause blood 
tests to be taken from time to time?”’ 

DR. SYME: “They were done under the direction of a physician. | am only 
concerned with blood at the time of the operation. The long term effects 
of radiation are the concern of the physician. | would not have any infor- 
mation or opinion on that.”’ 


Cross Examination by Mr. Campbell 


I last saw Mr. Thoonen on March 8, 1957, and at the hospital two 
or three months before the trial (March 1958). When I last saw him 
I would not say that a “healthy situation” was present (as Mr. 
Campbell suggested), but I would say that the area of scarring was 
“completely healed.” 


MR. CAMPBELL: ‘Now he has told us himself this morning, Dr. Syme, that 
apart from the fact that he has lost his leg, his general condition is good, 
you would agree with that, would you not?” 

DR. SYME: ‘‘As compared to when | saw him after the operation it is good.” 


Mr. Campbell inquired as to this “business” of taking a “little 
sample (or small amount)” of bone marrow and was informed that 
it was a minor operation done with local anaesthetic, and that there 
should not be “much pain.” 


MR. CAMPBELL: ‘“ .. . to describe having this sternal puncture done as 
causing horrible pain would be a bit of an exaggeration would it not?’’? 

DR. SYME: ‘As I say, I have never done one, | do not think they get very 
much pain from it.” 

MR. CAMPBELL: ‘And as far as you were concerned you never saw any ill 
effects on him or his scar tissue or anything from his attempt to use an 
artificial leg, did you?”’ 

DR. SYME: “No.” 


At this point Dr. Syme made the revelation that his knowledge 
of the effect of the artificial leg was based on what the plaintiff told 
him, and “on the observation of my out-patient surgeon,” who had 
made an examination of the situation. 


MR. CAMPBELL: ‘Well, | am awfully sorry, Dr. Syme, | am afraid that | 
did not appreciate that, we cannot have hearsay evidence... .’ 

DR. SYME: “On my observation of his leg as well, | think that it is highly 
improbable that he would ever wear... . ”’ 

MR. CAMPBELL: ‘Yes, but all | want to get to the gentlemen of the jury 


Marrow from the sternum (or rib) has been found to be very “active.” In 
one method a small “plug” of the marrow is removed with a trephine; local anesthesia 
is given. In another method (using local anesthesia) a needle, similar to a spinal punc- 
ture-needle, is “gently” introduced into the marrow cavity and 1 to 2 cc. of marrow is 
removed. Both are minor surgical procedures and we personally shudder. 

One of the main reasons for proceeding thusly is that the biopsy or sample gives a very 
real opportunity to determine, with some precision, the series of cells (and there are 
many) which is principally involved in the blood disease or dis-function. Chief among 
the diseases of the blood, in which it is desirable to obtain such samples, are the leukemias 
and the anemias. 

We submit that Mr. Campbell might well have attempted to minimize the “horrible” 
pain described by the witness in some other fashion. In case anyone is interested, there 
. “ joy, in a myelogram, it may not be horrible, but we would not undergo it again 
or “kicks.” 

Expressions of present pain are admissible; expressions of past pain are admissible if 
made to a physician. 


ox’ Bacon v. Charlton, 61 Mass. (7 Cush.) 581, 586; Rosa v. Loan Oo., 132 Mass. 
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at present is that when you did give the opinion, that was when I interjected 
at the time, when you did give the opinion that he would never be able to 
wear an artificial leg, that was, at any rate, to an appreciable extent, based 
on what your out-patient surgeon told you?” 

DR. SYME: “Yes, that is so.” 


The artificial leg attempted here was known as “tilting-table 
splint.” I think it was given to him about six months to a year ago. 
In the interval the skin might have become tougher, or it might have 
become otherwise. I can not speak fully on the features of the “tilt- 
ing-table” leg since I am not doing orthopedic work now, and have 
not kept up with the latest improvements in that field. 


MR. CAMPBELL: ‘On probabilities, it would not surprise you at all, if an 
artificial limb could be made for him which would support him, but which 
could prevent any rubbing or friction and breaking down of the skin graft?” 

DR. SYME: ‘“‘it would surprise me tremendously.’’!° 


We tried pretty hard to do all we could but with the degree of 
scarring, the situation is difficult. Even with the new materials, 
plastics, etc, it is not likely, in my opinion, that we could improve the 
situation so as to prevent friction and breaking down of the skin 
graft. They have been trying to improve these devices for many 
years but I don’t think they have reached the point where they have 
anything which would help out here. 

Mr. Campbell inquired to know what Dr. Syme thought about the 
ability of the plaintiff to work seated at a lathe, on one of the new 
“Tex-foam” cushions. The doctor thought that it was improbable 
that there would be any comfort because there was so very little 
tissue over the buttock that the ischial protuberance (bone) made 
sitting for any length of time uncomfortable. 


MR. CAMPBELL: “He has got these, what we call arm-pit crutches, you 
know, that go under the armpits. Now they are very old-fashioned these 
days, are they not? | mean do they not use the new forearm type for 
permanent disabilities?” 

DR. SYME: ‘Yes, for permanent disability, they usually use the forearm type.” 


Where he is complaining about the callouses on his hands, I would 
think that the forearm crutches would be preferable and might be 
of considerable help. 


THE FOREMAN OF THE JURY: ‘That hernia, as the doctor called it, if with 
rest or anything like that nature could not give him back his strength, he 
would remain just as thin as that all the time?” 

DR. SYME: ‘‘Yes, the muscle was removed—the muscle is what gives strength 
to the abdominal wall and the muscle is actually all taken away. He has got 
skin against just a thin layer of what we call the peritoneal cavity. It is just 
a gossamer layer. You can see the bowel moving under the skin.”’!1 
10 Dr. Syme, the witness, although not an expert in raidation, seems to have given the 

same answer that the radiation expert would give but perhaps for different reasons. This 

would seem to lend added weight to the contention that the artificial limb was inap- 
propriate. 

11 It should be kept in mind that the skin is composed of various strata or layers of 
tissue. The epidermis or outermost layer varies in thickness from 0.07 to 0.12 mm. Dam- 


age to the skin includes damage to the sweat glands, etc. In this situation the normal 
epidermal layer and the substrata seems to have been permanently lost. 
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SUMMARY OF THE VISIBLE INJURIES SUSTAINED 
BY THE PLAINTIFF 


( De. The plaintiff carried the 
radioactive source in such a 

way that it was placed just over 
the femoral artery. To prevent 

the rupture of this artery, and 

for other reasons, the leg was 
removed. The amputation was a com- 
plete disarticulation of the leg 
and the skin tissue whichwas damaged 
allegedly made it impossible for 
the plaintiff to use an artificial 
leg because of the constant frict- 
ion of such a device, 














B. 
Area of Skin 
necrosis 
. 
Point where 
source was 
carried, 


A. Ischial Tuberosity 

(Lack of normal skin tissue 
made sitting painful and 
uncomfortable) 


(Due to skin grafts 
and necrosis of tiss- 
ue, the abdominal area 
was covered with a 
rassamer tissue and 

a "hernia" resulted.) 


Leg amputated, 
(Right leg) 


ARTIFICIAL LIMB RULED OUT 
DR. JOHN BOYD COLQUHOUN, Orthopedic Surgeon 


Dr. Colquhoun examined the plaintiff about a week before the 
trial. He described the scarring and the amputation area. This 
witness testified that the area over the permanent part of the hip 
in front was tender and sensative to the touch; the plaintiff winced 
on touching this in the examination. Dr. Colquhoun also found a 
bulging out of the abdominal contents due to the thin wall of skin 
tissue. The witness was of the opinion that the tenderness might be 
due to the fact that some nerve fibres and tissue might have been 
caught up in the scar tissue area. In addition the “part one usually 
sits upon’”—the ischial tuberosity—was covered only by thin tissue, 
possibly only skin, and was red and tender to the touch. 


MR. SWEENEY: “Have you turned your mind, Dr. Colquhoun, as an ortho- 
pedic surgeon, to the question of whether or not Mr. Thoonen will be able 
to use an artificial limb of any kind?” 


The use of an artificial limb is particularly difficult for anyone 
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even where a “clean” amputation is done. In this case, the artificial 
limb must be anchored by means of straps over the shoulder and a 
band running from that over the area of the scar on the abdomen. 
I am of the opinion that because of the tenderness here, it would be 
difficult for this man to use an artificial device. I would advise that 
he try it, and if he did not have any success, he should resort to 
crutches. I have heard that he did try and that “the bone came 
through the skin.” I think that is credible. 

I do recommend that he use the newer type of “French” or fore- 
arm crutches to avoid crutch paralysis, and loss of power in the hands 
and wrists. I don’t think he would benefit from an elastic support 
because of the condition of the skin. Unless this skin area could be 
made insensative, I do not see how he could tolerate such a thing. 


Cross Examination by Mr. Campbell 

MR. CAMPBELL: ‘And it is not at all beyond the bounds of possibility that 
they may be able to get——with all these new plastics and foam rubber, and 
so on—material which could protect the skin area of the lower right abdo- 
men which affects Mr. Thoonen?”’ 

DR. COLQUHOUN: ‘“‘it, I think, is very unlikely.” 

MR. CAMPBELL: ‘Well, it is a possibility, is it not?” 

DR. COLQUHOUN: ‘‘Well, we have been trying hard for over a century to 
improve the artificial limb to apply to a dislocation (sic) of the hip, and we 
have not got very far despite the improvements in metallurgy and in elec- 
tronics and mechanics, and so on. It is possible, they may improve, but | 
can hardly see it in the foreseeable future.” 

MR. CAMPBELL: ‘There are a terrible lot of things | suppose that we never 
contemplated in this world that have happened fairly recently, is that not so?”’ 

DR. COLQUHOUN: ‘That is correct.” 


The foreman of the jury wanted to know if it would be “quite 
safe” for the plaintiff to use the “French” or forearm type of 
crutches. The witness advised that such was the case, these forearm 
crutches were “quite safe’ and were used by thousands of people, 
in preference to the old-fashioned type, through out the world. 

Mr. Sweeney posed but one question on re-direct examination of 
this witness. 

MR. SWEENEY: ‘‘Could you tell us this, as a generalization, what is the posi- 
tion in regard to the chance of injury through a fall, for example, of an 
amputee such as Mr. Thoonen, as against a man with two sound legs?”’ 

DR. COLQUHOUN: “I should think it would be over 30% more likely for 
him to fall, than say, for you or | to fall.’’!2 
The witness concluded by saying that a fall would cause damage to 

the scarring in Thoonen’s case, “that is about all that could hap- 


pen.””18 
Exit: The Jury of Six Men 
On the following morning, when court reconvened, Mr. Sweeney 
rose and addressed the court :— 
12 We wonder how this opinion was arrived at and whether or not it would stand up 


under fire. 
13 But this witness does not “predict” the effect of scarring or further damage. 








ip 











ALICE IN NUCLEAR ENERGY LAND 69 


Mr. Sweeney: ‘‘What | have to say now sir, as a result of what has been 
going on, is this. That by reason of certain matters which have arisen and 
which | have discussed with my learned friends for the Commonwealth, it 
is the wish of all parties that this trial should proceed as a trial before Your 
Honor sitting alone, and not continue as a jury action.” 


After a conference at the bench, the jury was discharged by Jus- 
tice Monahan who said to them that the reasons for the decision of 
counsel to proceed without a jury “were quite unknown” to him and 
“do not concern” the jury.14 


THE ROLE OF THE “HEALTH PHYSICIST” 


MR. JOHN HUME MARTIN, Ph.D., Physicist!5 


It was agreed by counsel that the strength of the Caesium source, 
to which Thoonen had been exposed, was 2500 millicuries. The wit- 
ness had gained experience at the Royal Cancer Hospital in London 
from 1944-1950, had been a member of a medical research council 
committee dealing with radiation hazards. Mr. Martin was a spe- 
cialist in the field of physics rather than medicine. He compared the 
nature of the Caesium source to the gamma radiation of an x-ray 
of about 700 kilovolts. Mr. Martin had been called upon to determine 
the nature and extent of the radiation delivered to Mr. Thoonen. He 
explained that in order to consider the effects of an exposure, such 
as here, he would first determine the length of the exposure and the 
nearness of the source. 


MR. SWEENEY: “... can you tell us what kind of a reaction occurs? Is it a 
chemical reaction, or what is it?’’16 


14 No reason for dispensing with the jury is apparent from the transcript other than 

a possibility of the effect of the newspaper publicity. 
5The physicist determines the measurements involved. It is up to someone else to 

ee .. the results. This does not mean that the physicist is ignorant of the results but 
that he may not be qualified as expert as to the effects. 

There are several categories of Radiology recognized by the American Board of Ra- 
diology. Those in Groups 4 and 5 are not necessarily medical doctors. 

1. Diagnostic and Therapeutic 


EE GN nce ees 0e40600 404600000006 X-Ray Interpretation, etc. 

SB; TRONS CHF ccc kee cvceevesdieseeees Treatment by Radiation 

6. TERROR PRPS 6 cece csiccccssvsscssesees No medical degree needed, and no 
medical treatment or diagnosis. 

5. Medical Nuclear Physicist ............cceee8 Research 


In addition there are Radio-Biologists who seek answers to the results of combining 
living material and radiation. 

16The “reaction” is indeed difficult to describe. Ionizing radiation means that an 
atom loses one of its external electrons and receives a positive charge. The lost electron 
is taken up by another atom to form a negatively charged molecule. These molecules 
which have either lost or gained electrons are called ions. 

In addition to being ions they are free radicals. The biological effects of radiation de- 
— on the reactions of these free radicals which exist in an “‘excited’”’ state (i.e., un- 
Stable). 

As these particles travel in a straight line through living tissue their speed diminishes 
and they lose their energy to some of the molecules in the living tissue. This energy is 
absorbed by the irradiated substance. A chemical change takes place in these molecules 
which have been irradiated. 

The unit of life which responds to this energy and that which appears to be affected 
by this chemical change is the cell, which is the basic unit of life. 

Two types of injury seem to take place. In the first there is a situation which causes 
the chromosome to break. This damages the cell and could kill it. In the other de- 
tectable injury, it has been found that there is an arrest in the normal cycle of the cell, 
which, as we know, divides and multiplies. 

As a result of this direct effect on the “basic unit,” there are indirect effects on the 
organ or structure of which the cell is a part. Finally there is an unfavorable result on 
the whole body, perhaps manifested particularly in one or more points. 
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MR. MARTIN: “This is a very difficult problem. We think nowadays that 
the basic process probably is chemical, as it affects the biological functions 
of the body. One (reaction) can damage the blood forming tissues for 
example. One can damage the eye and produce cataracts. One can produce 
fall out of hair. One can damage the finger tips and produce distended blood 
vessels and telangiectosis, as we call it.”’ 

MR. SWEENEY: ‘What | want you to tell us, if you will, in a way that we 
can understand—if | have something here which is radio-active, | might 


not be touching it perhaps, | am not in physical contact with it, what is it 
doing to me?”’ 


In regard to radiation effects which are at some distance from 
the source of exposure (relatively) there are changes being produced 
in the body. Some changes, where the radiation is at low levels, can 
be reversed. At high levels of radiation, the changes which take 
place are “non-reversible.’’!7 


The severity of the effect depends on the proximity to the source, 
but the effects are present even at quite large distances. 


The Hypothetical Question 


Mr. Sweeney asked this witness to assume the factual situation 
described in his opening remarks, and later given by the plaintiff, 
as to the circumstances and the length of time that the Caesium 
source was carried in the plaintiff’s pocket. 

Assuming these facts, Mr. Martin testified that on the basis of 
his calculations, the amount of radiation received by the plaintiff is 
as shown on Figure 2. 


In calculating the total body dose, Mr. Martin divided the area 
of the body into segments and calculated the dose to the center of 
each segment. The amount of absorption in the tissue and the “‘fall- 
off” (in intensity) due to the operation of the “Inverse Square” law 


17 A “non-reversible” (irreversible) reaction to radiation simply means that the result 
was lethal in the sense that (1) immediate death results, (2) death results within a spe- 
cified period—2 or 3 weeks for example, or (3) that in theory such a dose as was re- 
ceived should have caused the death of 50% of the population exposed. (This is ex- 
pressed L. D. 50 at times.) 

By further refinement, it is possible to have a limited reversible reaction such as when 
the hair falls out and is replaced by hair of a different color. This ‘‘minor’’ change does 
not affect the well-being of the body as a whole, and it may be only temporary. 

A “reversible” reaction is one where there is true recovery of the original state, or an 
apparent or “pseudo-recovery.”” We are most interested in the ‘‘pseudo-recovery” or con- 
ditional reversible reaction since in such cases, it must be noted that the “repair’’ which 
is effected may persist only in the absence of some further “insult’’ to the irradiated 
body tissue. The appearances may outwardly be normal, but changes have taken place 
which make it unlikely that the tissue involved could withstand either further radiation 
or any other injury. 

Since it has been determined that the survivors of a massive radiation exposure have 
higher mortality rates, from diverse diseases, than others, and that the life expectancy 
of this group is shorter than the unirradiated group, it is generally agreed that the 
damage is due to the residue of the original injury from which there has been an ap- 
parent recovery. There would seem to be an irreparable injury, i.e., an injury which is 
permanent, 

When dealing with large radiation doses we think it necessary, from the point of view 
of damages, to take careful note that a “reversible” injury may be both irreparable and 
permanent, even though an apparent recovery may have taken place. 

In smaller radiation exposures, or in numerous situations where the exposure is dif- 
ferent in quality and quantity than the one under discussion, we may have injuries which 
are reversible, and reparable. 
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was also considered.!8 The witness then made a summation of the 
calculations for each segment and finally arrived at an average over- 
all. Mr. Martin made no attempt to say what he thought the medical 
effects of the dose might be as that was beyond his field. 


Cross Examination by Mr. Campbell 


MR. CAMPBELL: ‘“‘First of all, | suppose your calculations must be open to a 
very large degree of error, must they not?’’9 

MR. MARTIN: ‘“‘Close to the source, they are, yes; far from the source, not to 
such a great degree.” 


While the juxtaposition of the Caesium source, to any given part 
of the body, would depend on the posture at a given time, as far as 
the dose to the trunk is concerned, the changes in posture which 
might have occurred would not alter the picture as to the amount 
of radiation delivered to the tissue immediately adjacent to the cap- 
sule (at the hip in this case). 


I did not know what his posture was during this period but I did 
consider that the area of his body located 1 cm. from the radiation 
source was subject to a constant amount of radiation. The amount 
of error here could be as much as a factor of “4.” As the distance 
from the source increased, the chance for error lessened. 


I did not measure the plaintiff’s body but based my calculations 


on a man of normal size and appearance; a person of average pro- 
portions. 


MR. CAMPBELL: “How much work have you done personally .. . on this 
sort of calculations?” 


MR. MARTIN: ‘Well I have spent 12-13 years in the field.” 


The whole basis of our treatment of cancer patients at the Mel- 
bourne Cancer Institute depends on my calculation of the radiation 
dose received. We administer a certain dose to patients in the course 
of treating them, and it is my responsibility to calculate that for 
the use of the medical officers. I know the position and distance from 
the radiation source of the various parts of the body and from this 
I can calculate the dose which is delivered. 


It is true that there is a difference, a very big difference, between 
my work at the Cancer Institute and estimating the dose received 
by Mr. Thoonen. In Thoonen’s case, I do not have the complete data 
and admittedly there is a possibility of an error as large as 50% in 


18 The best way to deal with this concept—‘‘the inverse square law’’—is to think of a 
machine which projects a picture on a screen. As you move the screen further from the 
projection lens, it becomes larger and more spread out. The sharp definition and in- 
tensity of the projected image becomes lessened as the distance increases. 

Stated more formally, the intensity falls off as the square of the distance. 

Applying this to radiation we find that if the reading is 100 at a distance of 1 foot, 
it will be 25 at 2 feet, and only 1 at 10 feet. When working with close distances the 
calculations are obviously very intricate and the possibility for “error” is not difficult 
to understand. 

19 But: “A witness's training and experience may well qualify him to give an opinion 
in reference to a problem which he has never before encountered in precisely the same 
form.” Com. v. Bellino, 320 Mass. 635, 638. In this case under discussion, it is true 
that the expert witness usually worked from the other end, in that he was customarily 


engaged in calculating the dose which would be given rather than the dose which had 
been received. 
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my calculations of the dose delivered to the trunk. I do not think 
that such an error occurred in this case, but it is the margin of error 
which would apply. In any case the error is not likely to be more 
than 50%. 


HIS HONOR: ‘“‘lIs it likely to be up to 50% in this case?” 
MR. MARTIN: “Oh no, I hope it was closer than that, 20%, perhaps.”’ 


The main source of error would be in the use of a value for the 
absorption of the radiation by the tissue; all other factors are 
pretty well known. 


Re-Examination by Mr. Sweeney 


A patient at the Cancer Institute might be exposed to a dose, at one 
sitting, of 400-500 r over a 3 week period; during the course of a 
treatment, that patient might get four to five thousand roentgens. 


MR. SWEENEY: “In other words, if you get 300-400 r today, and then go 
another day, and get another 300-400 r, is that better for the patient than 
having the 600-800 r straight off?” 


MR. MARTIN: “Yes, the patient could not tolerate the 4000 r in a few 
days; it must be spread over a few weeks.’’”° 


STERILITY 


DR. DAVID CROSBY COWLING, Clinical Pathologist 


MR. MURPHY: ‘Doctor, in the course of your duties as the clinical pathologist 
(at the Royal Melbourne Hospital) did you perform certain semen assays 
in relation to Mr. Thoonen?”’ 


DR. COWLING: ‘Yes... Mr. Thoonen had a complete absence of sperm 
from the semen.” 


The first test was made on August 28th, 1956, and that test indi- 
cated that Mr. Thoonen is sterile. The second test was done in 
April, 1957; the same result was found—complete lack of sperm in 
the semen. The second test confirmed sterility. I consider it very 
unlikely that there will be any recovery of this condition now but 
that matter would be something for the judgment of a radiothera- 
pist rather than a pathologist.?! 


20 According to Handbook 59 (1954) of the National Bureau of Standards (now 
supplemented by No. 69) :— 

‘“‘When the exposure is extended over a long period of time, considerable recovery 
may take place during the period of exposure. A larger dose is then needed to produce 
the same degree of effect as is produced with a dose administered in a short time. 
The importance of the ‘“‘time factor’ of a dose of radiation depends, among other 
things, on the biological properties of the cells and tissue under consideration and on 
the kind and degree of effect studied.” 

The report goes on to say that a dose of 700 r of “hard” x-rays will redden the skin 
if given in a short time but the same result might not occur over a period of a month if 
given in fractional amounts and even then the total dose would have to be 1900 r. The 
reason is that a constant renewal of the skin takes place, the report says. The recovery 
theory is subject to certain qualifications. See ‘Recommendations of the I. C. R. P.” 
(Sept. 1958) p. 4. 

21To solve this riddle, one might have produced an expert in radio-biology. Such a 
person might be well qualified both in pathology and radiology. There are but a few 
of these people, unhappily, and they are engaged in vital research, but should the need 
arise, such experts could be of real assistance in cases of this sort. 
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Calculations of Radiation delivered to Plaintiff's Body as a 
result of contact with 2500 millicurie Caesium-137 capsule, 


Made by Dr. John Hume Martin, Health Physicist 







Eyes (Depending on Posture) 


Trunk 
on dennne 150-200r. 
Lumbar and 
Spinal Marrow 
200r. 

Reproductiv 

Organs mat ------ ~ -4oe-}---Hip Socket-2000r, 

2500r. 

won esd fd) f-. Immediate 
ee ee Area of Skin 
50-60,000r. 


Source was 
carried in 


pocket here Note: The "Inverse Square"law 


is applied here. If you double 
the distance from the source the 
amount of radiation delivered 

is reduced four times, 


In addition there was an 
admission that an error was pos- 
sible of as much as 50%, 


(For further explanation see text of 
Dr. Martin's testimony ) 


Figure 2 


Cross Examination by Mr. Rapke 


Mr. Rapke pursued a line of questioning as to the method by which 
samples are procured for clinical analysis. The record indicates that 
the samples used were, by all reasonable probability, what they were 
represented to be. It should not be too startling to find that the 


doctor could not testify as to their legitimacy of his own personal 
knowledge. 


MR. RAPKE: “Now do you agree that it is an unusual (sic) medical cir- 
cumstance for males to be at various times able to produce sperm in the 
seminal fluid and at other times to have a very low or infinitesimal (sperm) 
count or absence of sperm?” 


DR. COWLING: “This does occur in disease.” 
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I use the word “disease” in its wide sense. I am not competent 
to go into the psychological factors which might bear on this 
phenomona, but I do not think that the psychological element bears 
on Thoonen’s case. 

Whatever the psychological effects may be in this area, it is my 
opinion that if semen is produced, then the question of whether or 
not sperm is present in the semen does not depend on any psycho- 
logical factors. 

It has been found that the method which was used in this case to 
obtain the samples for assay is one which is clinically significant and 
reliable. 

MR. RAPKE: ‘‘What is the evidence for that statement?” 

DR. COWLING: ‘“‘I think the evidence is first, if you are unwilling to accept 
my word, for it, | think if you quote any. . . if you will look at any text- 
books on this... ” 

HIS HONOR: “Drawing from your own knowledge and experience, as a 
clinical pathologist, you have tried both methods, and found that this is as 
suitable or more so, than the other... or... are you relying on the 
researches of others, and what those others are?” 

DR. COWLING: “I am relying, first of all on my own experience.”’ 


I think that the paper by Dr. Wachtel in “Recent Advances in 
Clinical Pathology,” which is a textbook, would support my view.22 
MR. RAPKE: ‘‘Now what is this physiological element that protrudes itself 

into the question of sterility? Will you tell us that?’ 


First of all, as a general rule, sterility is due to absence of sperm 
(in the male), and in the female to some inability to have the sperm 
penetrate the ovum so that the “seed” will develop. It is a common 
phenomona in medical pathology that a person who is clinically 
sterile on occasion “A” may be able to propriate on occasion “B.” 
There are various reasons for this. 

I did two tests on Mr. Thoonen, August 28, 1956, and April 15, 
1957. These two tests were done because I was asked to do them. 
The two tests were not done necessarily for the reason that it is 
a medical fact that the sterility phenomonon can change in a period. 
I can not give a definite answer here but I would say that if a man 
was advised that he was completely sterile, but that there is some 
prospect of remedying the situation, there is no reason why the 
statement to him that he was sterile, itself, would militate against 
the correction of his disability, if such disability was such that it 
would respond to treatment. 

There may be a psychological aspect to sterility but I did not 
examine Mr. Thoonen from that angle. I do not believe that the 
absence of sperm in his semen was due to any psychological effect. 
MR, RAPKE: ‘Why do you say that?” 

DR. COWLING: ‘Because | am surely entitled to give an opinion, am I not?” 
MR. RAPKE: “Yes, but why do you say that, what is the basis of your 
22 The knowledge of a medical expert, gained by reading the works of others, may 


contribute to the opinion he gives, even though those sources themselves are not admissible 
as hearsay. Finnegan v. Fall River Gas Works Co. 159 Mass. 311, 312. 
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opinion? We can test it by r bl by asking for your reasons for 

your view.”’23 
DR. COWLING: ‘Well, because | have just been attempting to tell you the 

experience of myself, and of other people, indicates that the result of this 
type of test obtained in this way is a reliable clinical guide.” 

All sterility is clinically tested by the presence or absence of 
sperm in the seminal fluid, and the problem may be a psychological 
one, that is true. There may be a psychological problem which af- 
fects the ability to produce a seminal flow, but once you have got 
the semen, psychology can not affect the content of the seminal flow. 
The seminal specimen can vary on different occasions in the same 
male. Various diseases are the cause for this, and if the disease 
can be cured, and there is a return to normal—the specimen will 
return to normal. 





HIS HONOR: “The simple question is, that in reference to the effect of 
disease on the ability to secrete, do you include mental condition in the 
individual? . . . Can his frigidity towards a certain person be termed a 
disease which may prevent him from secreting sperm?” 

DR. COWLING: “Well, that is so, sir, in the case of frigidity.’’ 


I have no information on Mr. Thoonen’s virility, there is no test 
for that. 


MR. RAPKE: ‘A completely sterile person in other words can have a robust 
and enjoyable sexual life, even though he does not produce sperm. It can 
happen?” 

DR. COWLING: “Yes, it can occur.” 


MEDICAL COLOR PHOTOGRAPHS 


DR. KEITH DOUGLAS FARELY, Physician and Surgeon 


Mr. Sweeney produced color slides** of the plaintiff’s body “at 
various stages” and projected the slides on a screen in the courtroom. 


Slide One: A picture of a limb after amputation. The witness 
identified an area of necrosis and decay. 


MR. SWEENEY: ‘“‘Is that how the leg looked shortly before the amputation, 
as far as the area of decay and necrosis is concerned?”’ 
DR. FARELY: “Yes, sir, there was a large area of necrotic ulceration.” 


23 Where it is shown that the expert, after stating his opinion, has based his evidence 
on improper or unreasonable grounds, it may then be demonstrated that the court should 
not consider the opinion as evidence. But an opinion may be based in part on improper 
grounds, and still be held valid. 

See: Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 578, et seq. 

24 Colored slides were used in the trial of Peter Makarewicz, who was indicted for 
murder, These slides were projected on a screen during the pathologist's testimony. 

“It may be well to note that no case has been brought to our attention and we have 
found none, at least in this jurisdiction, where a distinction has been made between the 
use of ordinary photographs and the use of colored ones. We are of the opinion, how- 
ever, that what was said in the Noxon case (Com. v. Noxon, 319 Mass. 495, 536-537) as 
to - use of enlargements and photomicrographs applies to enlargements of photographs 
in color.” 

In the particular case, Mr. Goldstein objected to the slides on the ground that they 
were inflammatory and prejudicial. No question was raised as to the identification of 
the slides or as to their being fair representations of the condition which the pathologist 
discovered in the autopsy. Comm. v. Makarewicz, 333 Mass. 575, 584, 132 N.E. 2d 294 
(1956). 
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There was necrosis at the base of the ulcer and it was “offensive.” 
The real risk was that the femoral artery would rupture and 
Thoonen would rapidly bleed to death. The femoral artery was just 
below the necrotic area, approximately in the middle. 


Slide Two: Taken at an early stage probably in December, 1955 
(just after the incident). The witness notes a red area extend- 
ing up on to the abdomen, and the abdominal wall above the 
groin. 


Three other pictures were shown and Dr. Farely continued stat- 
ing that his observations would be similar to those of Dr. Rozner. 
The slides were introduced into evidence. This witness made the 
particular point that the amputation was necessary to save the 
plaintiff’s life. 


Cross Examination by Mr. Campbell 


MR. CAMPBELL: ‘“‘Is that a usual course, to take colored photographs of a 
patient, or is it done at somebody else’s request?”’ 


DR. FARELY: ‘The usual course in the case of something of—it is the usual 
course in the case of particular interest, a rare case or one of special in- 
terest.””25 


MR. CAMPBELL: “You, yourself, had never struck a case like this before?”’ 
DR. FARELY: ‘No, not one due to radiation.” 


Mr. Campbell elicited the information that Dr. Farely had been 
in practice for 38 years, but the witness did not recall the details 
of a case where a doctor had been sued for having caused radiation 


to a patient’s arm, although it was conceded the latter was a similar 
sort of injury. 


RADIATION DAMAGE 


DR. JAMES PATRICK MADDIGAN, Therapeutic Radiologist 


Dr. Maddigan first saw the plaintiff when it became known that 
he had been exposed to the Caesium source. This witness said that 
he was acquainted with the colored slides, the testimony of Dr. 
Farely, and the computations made by the health physicist, Mr. 
Martin. He had seen the plaintiff a number of times, and particu- 
larly at the times when the colored pictures were taken. 


The witness testified that from what he observed of the immediate 
effects, it was apparent that the exposure was sufficient to produce 


25 Colored photographs are a!ways more effective (and more horrible to behold) in 
medical photography and should be used wherever possible. Black and white just does 
not show the picture. One might note in addition that in a colored photo of any object 
or scene, it is more difficult to resort to some of the trick photography that we sometimes 
see. Many hospitals now take colored photos as a routine matter according to reports of 
the Eastman Kodak Co. 
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sterility. The immediate effects appear in the first six weeks but 
there are late effects of radiation which could occur even in the 
“distant” future. 


Sterility 


Dr. Maddigan was of the opinion that the appearances of the 
injury and the damage which resulted were consistent with the dose 
estimated by Mr. Martin. Martin estimated that a dose of 2500 r 
was delivered at the reproductive organs. This witness testified 
that 250 r would bring about temporary infertility and more than 
500 r would produce permanent sterility. Even discounting Mar- 
tin’s estimate by the possible error of 50%, Dr. Maddigan felt that 
1250 r would certainly produce permanent sterility. The witness 
said that from his own personal observation of the area, he would 
expect that Thoonen had had the sterilizing dose.?® 


Genetic Dangers 


In addition, said Dr. Maddigan, there is a definite theoretical 
danger to any off-spring he may produce. 


DR. MADDIGAN: ‘This relates to what we describe as the genetic effects of 
radiation, where damage can be produced in a cell, for example—a sperma- 
tozoa—and if that fertilizes the ovum, it may give rise to some abnormal 
development in the resultant off-spring.” 


MR. SWEENEY: “... Is the possibility of that abnormality confined only to 
the immediate descendants of the person irradiated?”’ 


DR. MADDIGAN: ‘‘No it could be something which manifests itself in late 
generations.”’27 


HIS HONOR: ‘‘As to this matter, you are on, | am just exercising my mind as 
to how far this plaintiff can be said to be damaged in that way, | should 
have thought it was only in the knowledge that he has (of the genetic 
effects) , if that be so.” 


Mr. Sweeney stated that an attempt had been made to keep the 
plaintiff from hearing of such things, but that he might come across 
this information because of “curiosity” or by conversation with 
“well-meaning” friends. In that case, Mr. Sweeney argued that “it 
would be a real direct effect.’”” His Honor said that he would only 


26 ‘Doses of 100-200 r to the gonads of human beings cause temporary sterility for 
intervals of a few weeks to several months. Permanent sterility results when the ger 
minal epithelium is completely destroyed; the doses required for this effect are in the 
range of 400 to 600 r."’ Radiation Biology and Medicine, Addison-Wesley, 1959, p. 320. 


27 “Tonizing radiations are capable of producing changes in individual genes and 
chromosomes in all nucleated body cells. The subsequent manifestations of these pri- 
marily effects (when sufficiently marked) are generally deleterious to the individual in 
his lifetime and to future generations when they occur in the germ cells. It has been 
shown experimentally that genetic changes can be produced with low doses of radiation. 
The frequency of occurrence increases linearly with the dose in the case of gene muta- 
tions and is independent of the duration of the exposure.” ‘Handbook 59,” National Bu- 
reau of Standards, p. 17. 
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consider the genetic effects insofar as they constituted damage to 
the plaintiff.*§ 

Mr. Sweeney urged that if the ability to have a normal child was 
impaired, it was direct damage to the plaintiff, and that if this 
awful thing ever happened, there would be more damage to the 
plaintiff. “Our whole case here is that he is permanently damaged,” 
said Mr. Sweeney, and the testimony of this witness is offered be- 
cause of the long cross-examination of Dr. Cowling by Mr. Rapke 
for the defense. 


Other Latent Effects 


Dr. Maddigan testified that among other latent dangers which Mr. 
Thoonen might experience were these: 


1. Necrosis of Tissue: In the area of the amputation stump, on the 
abdominal wall, possibly to the genitalia. This might result 
soon or even 20 years hence. There was a “very high prospect” 
of necrosis in the amputation area. The prospect of cataracts 
is not very serious a matter.?® 


MR. SWEENEY: “Well how would you treat such a condition (necrosis) if 
it arose, doctor?”’ 


DR. MADDIGAN: “In treating it there are some prophylactic measures where 
one endeavors to avoid any further damage to the site for example, exposure 
to the sun, exposure to any irritation from clothing and so on. Should it 
arise, the treatment would be partly to control associated infection and it 
may eventually require further surgery providing that was a practical propo- 
sition, in relation to the area involved.” 








283 The possibility was phrased rather indelicately by an anonymous poet in “Lancet” 
The British Medical Journal: 
“The Nuclear Boffins (God bless 'em all) 
Have the ‘fallouts’ assessed to a decimal 
Yet my nephew and neice 
Have got five legs apiece 
And their intellect’s infinitesimal.” 
In a more sober vein, the report of the International Committee on Radiological Pro- 
tection (1958) says: 

“Genetic effects manifest themselves in the descendants of exposed individuals. The 
injury, when it appears, may be of any degree of severity from inconspicuous to 
lethal. A slight injury will tend to occur in the descendants for many generations, 
whereas a severe injury will be eliminated rapidly through the early death of the in- 
dividual carrying the defective gene. The main consideration in the control of genetic 
damage (apart from aspects of individual misfortune) is the burden to society in fu- 
ture generations imposed by an increase in the proportion of individuals with deleterious 
mutations. From this point of view it is immaterial in the long run whether the de- 
fective genes are introduced into the general pool by a few individuals who have re- 
ceived large doses of radiation, or by many individuals in whom smaller doses have 
produced correspondingly fewer mutations. However, even in this case it is desirable 
to limit the dose received by an individual.” 


In some respects, therefore, looking at the picture in the long range sense, and passing 
over personal misfortune, it may be indeed fortunate that the genetic effect of radiation 
in some cases is limited by possible sterility. 

29 The retina and the optic nerve of the eye can apparently withstand 1500 r. Opacity 
of the lens may be found after 500-800 r. Some of the damage is not irreversible. It 
should be noted that formation of cataracts may take from 2 months to 12 years. 

An interesting study of eye disorders is found in ‘Medical Survey of Marshallese Two 
— Exposure to Fallout Radiation’’ (Office of Technical Services) BNL 412 
(T-80). 
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It would certainly be a problem from a surgical point of view. 
Even if the results look “healthy” now, these late effects could still 
follow. He should avoid knocks and bumps and the friction from an 
elastic belt since the tissue in the affected area will not have the 
normal ability to “recover from any additional insult.” 


2. Bone Cancer: Some danger of bone cancer to the bones of the 


pelvis. 


The plaintiff should have x-rays every six months in order to 
ascertain the existence of any such malignancy. If it does occur, it 
will show in the radiograph (x-ray). 


MR. SWEENEY: ‘‘What would be done for him if radiograph evidence showed 
itself—in the way of treatment?” 


DR. MADDIGAN: ‘The traditional treatment for a bone tumor in that site 
would be surgery or further radiation.” 


I would think that further radiation would be most unwise in this 
case, and that the prospect of healing of the excised area by surgery 
would be small. There is some danger in the area of the genitilia 


but the prospects of treatment are much better than as regards the 
bone.°° 


3. Leukemia: Leukemia is a malignant disease of the blood stream 
which is invariably fatal. Blood and marrow samples should 
be obtained every six months in order to detect the presence of 
this disease. The treatment of leukemia is either by radiation 
or by means of chemicals. 


MR. SWEENEY: ‘Does radiation control leukemia?” 


DR. MADDIGAN: ‘There is no known cure for leukemia, but radiation and 
other methods can improve the patient’s well-being and control symptoms, 
but inevitably the patient will die from it.” 


Leukemia manifests itself in the blood stream but also involves 
the bone marrow and some of the lymphatic tissue. In treatment of 
this disease we recommend transfusions if there is obvious anemia 
(where the haemogloblin is less than 60%), sometimes as much as 
three pints at one time. In addition to the transfusions, we use 
radiation. The average prospect of survival is about three years 
after onset but ranges from 6 weeks to 16 years. If the plaintiff 


develops leukemia he must be hospitalized due to his existing in- 
juries. 


MR. SWEENEY: ‘What is the condition of aplasia anemia... ?”’ 
DR. MADDIGAN: “An aplasia anemia develops when the bone marrow, 


30 The import of this statement seems to be that surgery would be possible in this 
type of tissue where it would be inadvisable or ineffective in bone tissue. 
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which is the supplier of the blood cells, fails to produce them. It is really 

a failure of the bone marrow to produce blood cells.’’?! 

Aplasia anemia is a “theoretical possibility” in this case. By that 
term I mean that we are not able to say that a particular person 
but we can estimate the likelihood of occurrence in a large group. 
For example the normal incidence of leukemia in Great Britain is 
one person in every 20,000. In the case of the plaintiff the chance 
of trouble is greater than in the normal “non-irradiated” population. 
MR. SWEENEY: ‘“‘Is it beyond our present knowledge to say the extent to 

which they (Thoonen’s chances) are greater than normal?”’ 

DR. MADDIGAN: “If one were to accept a particular dose as being delivered 
to that patient, an estimation could be given of the likelihood of a group of 
people, subjected to such a dose, as to how many of them would develop 
leukemia.” 

After considerable discussion between Mr. Sweeney and His 
Honor, Dr. Maddigan was permitted to assume that the total body 
dose received by Mr. Thoonen was 150 to 200 r. The witness refused 
to speculate what chance a particular individual might have no 
matter what the dose, but he was willing to make a comparison 
between two groups, one of which had received no radiation and 
one of which received 150 to 200 r. 

MR. SWEENEY: ‘Let us take a thousand people, who have had the dose 
which Dr. Martin estimated in the way he did, and subject to the qualifi- 
cations he expressed... .”” 

MR. CAMPBELL: ‘How would he ever get that... a thousand... | do 
suggest, Your Honor, that this is obvious on the face of it, to be an im- 
possibility.” 

HIS HONOR: ‘Yes, but Mr. Campbell, | think it is the only way Mr. 
Sweeney can put it. The witness has said: ‘! am not prepared to say that 
any dose of radiation will have the result on X, being some unknown indi- 
vidual. | can only speak in groups. | can tell you what | think the chances 
are in that group.’ ”’ 

MR. CAMPBELL: “Yes, but all | am putting, Your Honor, is that he is being 
asked an impossibility to answer and because he can only answer it. . . he 
can not make a blind guess at it. He has never had a thousand of these, 
never will have a thousand.” 

HIS HONOR: ‘He said to Mr. Sweeney—if you can give me a group of a 
thousand, | will answer it—that is what he implied.” 

31 Two cases, in which legal claims for veteran’s benefits might be involved, center 
around aplasia anemia or leukemia. 

A naval officer who served on Christmas Island during the nuclear test explosion there 
last November (1957) died in August 1958 of leukemia. 

The official statement by the Admiralty was :— 

“From the information available, there are no grounds for considering that the 


fact Lieut. Franklin was serving in the Christmas Island last year, had any bearing 

whatever on the cause of the illness from which he died.” 

The diagnosis was aplastic anemia and leukemia. Some might find significance in the 
fact that Lt. Franklin was a radar officer. 

In another case involving a serviceman, Dr. Owen G. Williams, a British pathologist, 
was asked at an inquest whether there was any relation between the death of a soldier 
on June 14, 1958 and a British Nuclear explosion in Christmas Island in November 
(1957) when the soldier was there. He replied: “In the light of what I know, I would 
say that there is no connection.” 

A verdict of death for natural causes was returned on ex-soldier William Brian Morris, 
20. The cause of death was stated to be acute lymphatic leukemia. 

Major M. F. J. Barnes, Royal Engineers who was Morris’ commanding officer on 
Christmas Island, said that as far as he knew, none of his men handled any radioactive 
material and at no time had Morris been detailed to go into the areas where radioactive 
material was kept. 
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MR. SWEENEY: ‘Well, doctor, | want you now to assume in a group of 1000 
non-irradiated people, and assume the other group of 1000 people who have 
been irradiated in the way | have asked you to assume Mr. Thoonen was. 
What do you say as to the difference between the groups in relation to 
chances of leukemia?” 

DR. MADDIGAN: ‘There is sufficient evidence available from reliable sources. 


The increased risk in the iradiated group could vary from a factor of eight 
times as likely to 100 times as likely.”’ 


I do not think that we know sufficient about this disease to decide 
what are the factors that will determine whether a patient will or 
will not get it. 

I can make no approximations or comparisons as to the other con- 
ditions such as necrosis, cataracts, bone cancer, or other possible 


damages. It is a remote possibility that Mr. Thoonen might get 
cancer in the pelvic bones. 


MR. SWEENEY: “Is there enough known of the effect of irradiation to say 
whether or not it is a co-carcinogen, that is a fact causing cancer?” 
DR. MADDIGAN: ‘Radiation is regarded as a co-carcinogen.”’22 


That is at least one reason why very careful restrictions are im- 
posed on the exposure of persons to radiation. There are strict limits 
put on the level of dosage which is safe. I think that the dose re- 
ceived by Mr. Thoonen is outside safe limits. 


GAMMA-RAY CAMERA USED IN RADIOGRAPHY 





Courtesy Tracerlab, Inc. 





32 A carcinogen is a cancer producing agent. A co-carcinogen is some agent which acts 
with something else to produce cancer. Without both flint and steel, there is no fire, and 
likewise a co-carcinogen apparently cannot produce cancer alone. The transcript may 
be in error. The word should have been carcinogen since radiation can, alone, produce 
cancer. 
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Cross Examination by Mr. Campbell 


Dr. Maddigan did not agree with defense counsel that apparent 
present good health “is an important factor” with regard to later 
developments, and said that even though a person might appear nor- 
mal now, he could still develop cataracts or leukemia. And when 
that round was over Dr. Maddigan did not agree with defense coun- 
sel that his evidence was based on the testimony of Mr. Martin 
either “completely” or “mainly.” 

DR. MADDIGAN: ‘Well, no sir,—the calculations made by Mr. Martin were 
made by the late Dr. Eddey when this episode happened and he gave me 
the figures of dosage.” 

MR. CAMPBELL: ‘Well I object to that—what somebody else has given you.” 


After some commotion the parties proceeded on the basis of Mr. 
Martin’s evidence as a basis for Dr. Maddigan’s opinions with the 
concession that Mr. Martin, as a physicist, was more qualified to 
make the intricate calculations. Dr. Maddigan remarked that he 
could do the same thing if necessary, that Martin had done.*3 
MR. CAMPBELL: ‘‘What experience have you had personally of the effects 

of radiation on the human body?” 

DR. MADDIGAN: “I have been noticing it throughout my working week 
since 1946.”" (12 years) 

MR. CAMPBELL: ‘‘Have you taken any notes or statistics, or kept any notes 
or statistics on the effect of irradiation on the human body and on the various 
parts of it, from the administration of a particular dose or doses of irradia- 
tion?”’ 


I have recorded the dose that produced a certain effect on the 
blood. I also have some statistics on the effect of radiation on skin 
tumors and brain tumors. I believe that I have kept records of the 
effect of irradiation on the blood in about 200 cases. 

In cases involving the effect of radiation on the bone structure, 
I have inspected the records of over 150 patients. I didn’t actually 
keep the records myself. They are kept by a stenographer who puts 
down the various day to day opinions of other doctors; the patient 
may be seen by my medical colleagues also and the records are com- 
mon to all of us. 

MR. CAMPBELL: “Well, yes—look—well, you leave out of consideration al- 
together, your medical colleagues. They are not here to be cross-examined, 
neither is what they do or do not do. What | want to get from you, from 
your own efforts alone; in how many cases, we'll go back to the blood, have 
you kept records of the effect of irradiation on the blood in respect to tests 
or work which you have done personally?” 

DR. MADDIGAN: “I am not able to present that figure without sorting out 
all the records and seeing how many... .” 

MR. CAMPBELL: ‘Well, approximately, have you got any idea?”’ 

DR. MADDIGAN: “No.” 

33 Measurements of this sort are customarily done by a radiation physicist who may 
not be a medical man. Most of the calculations require a knowledge of mathematics and 
physics to the end that the precise amount of radiation, which can be expected at a given 


point, may be determined. It would therefore be inconvenient for the radiologist to make 
his own calculations when there were other matters for him in his own field. 
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I would have to say that I can not give any definite figure on the 
number of patients in whose cases I have personally kept records of 
my work involving the irradiation of blood, bone or skin. I do not 
believe that it is necessary for me to personally test thousands of 
patients in order to have an opinion here. 

MR. CAMPBELL: “‘In the medical world, before an opinion can be confidently 
expressed as to the effect of the treatment of certain medical conditions on 
patients, it is usually required that the tests be made over some patients. 
The effect and late effects should be ascertained in respect to thousands 
of patients taken over a period of at least a couple of years or so. You would 
agree with that generally, would you not?” 

DR. MADDIGAN: “In general, yes.’’34 
I have never before seen a case like that of Mr. Thoonen although 

I have seen other cases of radiation damage to tissue. 

It is true that I personally have had no case where the radiation 
received was comparable to this one. We might call this a unique 
case, certainly a rare one. 

MR. CAMPBELL: ‘Now in regard to the effects of radiation, you would agree, 
would you not, that if all the muscle and tissue and skin which received the 
maximum effect of the irradiation were debrided or cut away— if you 
follow—then there would be much less likelihood of the remaining muscles, 
skin, and tissue being subsequently affected by the irradiation which he had 
received—would there not?—Much less likelihood?” 

DR. MADDIGAN: “It would not alter in any respect the dose that those 
tissues have received.” 

MR. CAMPBELL: ‘Now look, Dr. Maddigan, would you try and answer the 
questions | am putting.” 

HIS HONOR: ‘That seemed to me to be a reasonably direct answer.” 

MR. CAMPBELL: “Your Honor, | may be wrong, but | want to press this. 
Look, | want—all | want to say to you is this. | want you to assume that all 
the tissue, skin, and muscle which received the maximum effect of the ir- 
radiation had become infected—do you follow—and an infection has set in 
and as a result of the infection, all that part which received the maximum 
irradiation, had, as a result of the infection, become necrosed and dead, 
and was cut away.—Follow—then the remaining skin and tissue and muscle 
around it would be less likely to be affected by the later effects of radiation, 
would they not?—than the parts which had been cut away?—ttaken away?— 
That is clear, is it not? Is that clear?” 

DR. MADDIGAN: “No. Because of this, sir, | think if they were not cut 
away, the patient would not have survived long enough to get late effects, 
so it is a theoretical. .. .” 

MR. CAMPBELL: “To get what?” 

DR. MADDIGAN: “To get any late effect.” 

MR. CAMPBELL: ‘Well, | must admit, | cannot follow this.” 


HIS HONOR: “I can, Mr. Campbell.”’ 


34.Mr. Campbell’s point is certainly well made, but at the same time, it can be dem- 
onstrated by “thousands” of cases, to the satisfaction of anyone, that radiation has a very 
undesirable effect on the blood. This also holds true for bone and skin tissue. If Mr. 
Campbell intended to suggest that there was no basis, in the medical reports, for this, he 
was in error. 
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This exercise in medico-legal forensics was due in part to the 
opinion of Dr. Maddigan that the assumption he was asked to make 
could not stand. His Honor pointed out to Mr. Campbell that he 
seemed to be assuming that the necrosis took place after the in- 
fection.* 

Dr. Maddigan’s evidence, and other evidence seems to indicate that 
the radiation resulted in the necrosis and in addition, there was 
bound to be an “infection” in an area of necrosed tissue. 

Mr. Campbell attempted to discover whether or not the infection 
spread beyond the earea of necrosis but Dr. Maddigan persisted in 
saying that he did not think that any tissue was killed which was not 
subject to radiation. 

Mr. Campbell seems to have waded out too deep at this point but 
with the help of His Honor defense counsel was permitted to ask 
the witness to make the assumption (whether he agreed with it or 
not) that the necrosed area became infected, and that the infection 
was “significant” and that it spread. Upon this assumption Dr. 
Maddigan was then asked: 


MR. CAMPBELL: ‘Would it (infection) be a material factor in killing the 
skin, muscles, and tissues on the assumption | am asking you.” 
DR. MADDIGAN: ‘“‘It would be a factor.” 


Whether it would be a material factor, or what was meant by that, 
the witness did not know, or say. 


MR. CAMPBELL: “How many cases of bone cancer have you inspected?” 
DR. MADDIGAN: “It would be a guess, but | think | have seen cancer in the 
bones of several hundred people.” 


As I understand it Thoonen was exposed to the Caesium source 
back in 1955 for about 63-65 hours, during the course of one week. 


MR. CAMPBELL: ‘‘Now you know, do you not, that in order for there to be 
bone cancer, or to get bone cancer as a result of irradiation, that irradiation 
has got to be irradiation received over a long and continual period—you 
know that, do you not?” 


No, I would not agree that the best medical opinion in all coun- 
tries, England, America and on the continent, is that you can’t 
get bone cancer from one application of irradiation. 


MR. CAMPBELL: ‘Well, will you deny that that is the opinion held?” 


35 An explanation of this is well set out in ‘‘Atomic Radiation and Life” by Alexander, 
pp. 100-101. 

“Healthy mammals have the capacity for forming substances, known as antibodies, 
which combine with and thereby put out of action foreign bodies which enter the sys- 
tem. This is one of the major defences of mammals against disease-producing organisms.” 

“One of the most typical symptoms of radiation sickness is the much greater sus- 
ceptibility to infection. Small and insignificant wounds turn septic after a whole body 
irradiation and many infections set in spontaneously. The reason for this is twofold; 
the mucous membranes of the intestine become thin and ulcerated and aided by local 
haemorrhages the bacteria from the intestine gain access to other parts of the body. This 
in itself would probably not be sufficient to make the infections as serious as they are, 
but the body has at the same time lost its capacity to form antibodies. These are prob- 
ably produced in the blood-forming organs, and interference with them is another aspect 
of the effect of radiation on the blood. Whether the cells which actually make the anti- 
bodies are destroyed and become replaced by new ones, or whether radiation merely tem- 
porarily inhibits their protein-synthesizing activity, is not known. However, the dose re- 
quired before loss in immunity-producing properties is observed is of the order of several 
hundred roentgen. 
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DR. MADDIGAN: ‘‘Well, it depends, who are you quoting as holding this 
opinion?”’ 


MR. CAMPBELL: “I am quoting the eminent surgeons, | can not give you a 


list of their names, but the eminent surgeons dealing with cancer in England, 
America, and on the continent. ... ”’ 


Mr. Campbell next recalled the famous “radium watch cases” in 
which girls licked the ends of the brushes they were using to paint 
the luminous “radium” dials on watches and clocks. He also re- 
called that these employees developed a high incidence of bone can- 
cer after following this practice for some three years or more. Dr. 
Maddigan was familiar with the cases.3¢ 


MR. CAMPBELL: ‘“‘Now was that case not investigated by all the cancer 
authorities throughout the world, or dealt with, and did they not come to 
the conclusion that in order to get bone cancer, you had to have irradiation 
over a long and continual period—for at least a couple of years anyhow be- 
fore you could get bone cancer. Is that not the opinion?”’ 

DR. MADDIGAN: “It was at that time. | think opinion has changed.’’37 

MR. CAMPBELL: ‘What authority have you got for saying that?” 


I have had personal observation of cases where the radiation was 
not “over years” and where malignant bone tumors developed. 


MR. CAMPBELL: ‘And people, of course, get cancer without radiation—cancer 
in the bone—and cancer tumors in the bone—without radiation?” 
DR. MADDIGAN: ‘‘Yes.’’38 


MR. CAMPBELL: ‘‘How many cases have you yourself ever investigated which 
have shown that the cancer in the bone was the result of irradiation received 
by the patient?” 


36 See: La Porte v. U. S. Radium Corp., 13 F. Sup. 263 for a case in which the 
“radium watch dial’’ cases are discussed. On second thought, a much more interesting 
discussion of the situation, and its legal complications, is found in The New Yorker of 
May 2, 1959 (of all places). In the last mentioned article it was said: ... the dial 
painting affair had become public property and the U. S. Radium Corporation was being 
maligned on every hand. Indeed, it had become the defendant in a highly publicized 
suit brought against it by five injured girls who sought a quarter of a million dollars 
each. The litigation, which took place mainly in the New Jersey Court of Chancery, 
began in 1927, and it turned out to be a marathon affair, in which the opposing law 
yers sparred shrewdly over fugitive details without ever quite acknowledging the original 
ignorance that had trapped both plaintiffs and defendants.” 

The members of the “Legion of the Doomed,” it should be noted, ingested the radio 
active material which remained in their bodies for many years and included people who 
died with severe anemia, and destructive lesions of the bones of the jaw and mouth 

See: H. 8. Martland, “Occupational Poisoning in Manufacture of Luminous Watch 
Dials,” Journal Am. Med. Ass’n, 92,466 (1929), also J. AMA, 85,1769 (1925); Arch. 
Path. 7.406 (1929). 

In 1959 Mrs. Beatrice Workman, 54, died of “radium poisoning.’ She had painted 
watch dials at Ottawa, Ill., in 1923. Her husband said she suffered from the radium 
poison effects for 30 years. 

37 In “Radium,” in 1916 a statement was made that: 

“Radium has absolutely no toxic effects, it being accepted as harmoniously by the 
human system as is sunlight by the plant.’ 

See: Radiation, Schubert and Lapp, Viking Press, 1958, p. 116. 

There were various opinions as to whether radiation in various forms could cause bone 
sarcomae or other “cancer” but there also was, even as late as the 1920's, considerable 
ignorance, even of the potential of ionizing radiation and some of its forms or sources. 
There is still some light to be shed on this subject, to say the least. 

According to a report in the New York Times, May 3, 1959, the A.E.C. ordered three 
watch firms to cease distribution of watches with dials containing Strontium, It ap 
peared that the watches had been imported and it had been assumed that radium had 
been used to give the luminous effect, not Strontium. 

38 Bone cancer would be a malignant tumor of the bone. This could be caused by me- 
tastasis (seeding) in the bone of cancer cells from some other area of the body. Cancer 
“in the bone” could possibly be cancer in bone marrow cells. There is little doubt that 
radiation is not the only cause of “bone cancer” by any means. 
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DR. MADDIGAN: ‘“‘I can think of one with certainty.” 

MR. CAMPBELL: ‘One with certainty, when was that?” 

DR. MADDIGAN: “A current case. I see the patient now. The patient is 
still under treatment.” 


It is the only one I can definitely recall where the bone cancer 
resulted from irradiation. This patient has been getting 3-4 courses 
of radiation, lasting for periods of several weeks, in a total period 
of about 2 years. The patient was getting the irradiation for osteitis 
in the right jaw bone. We looked at a specimen under the microscope 
and established there was no malignancy. The irradiation was given 
for a two-year period. Each course of treatment continued for 4-10 
weeks with the irradiation taking place three times a week. 

Mr. Campbell wanted Dr. Maddigan to say that a condition of 
osteo-arthritis (or possibly he meant osteitis) could become malig- 
nant without any radiation. Dr. Maddigan would have none of it. 


DO YOU KNOW WHAT 
THE CAUSE OF CANCER IS? 


MR. CAMPBELL: ‘‘Lock, you could not deny that it might happen, could you?” 

HIS HONOR: “All things are possible.”’ 

DR. MADDIGAN: “All things are possible.” 

MR. CAMPBELL: ‘‘Now, look, do not just pick up what his honor says.” 

DR. MADDIGAN: ‘Well, sir, | am just trying to answer your question.” 

MR. CAMPBELL: ‘Do you know what the cause of cancer is?’’3® 

DR. MADDIGAN: ‘No, sir.’’4° 

MR. CAMPBELL: ‘Well, | still put it to you again, that eminent medical 
opinion is to this effect: that irradiation can not cause bone cancer in a 
patient, no matter how strong, with merely one application—that it must 
be over a long and continual period of at least a couple of years. Now | sug- 
gest to you that that is the generally accepted medical opinion of cancer 
experts, is that not so?”’ 

DR. MADDIGAN: “I do not think it is.’ 


On the question of the “radium watch cases” it must be mentioned 
that there was once an opinion that bone cancer could result only 
from long and continuous exposure but at the same time there were 
no records of people having been exposed to a high single dose. Since 
then opinion has changed. Sir Stanford Cole has reported 300 cases 
of malignancy as a source for my view that it does not take long 
and continued irradiation to produce bone cancer. 

The “guess” on the question of latent skin necrosis would be some- 
thing greater than one chance in 50 that it will occur. 





39 Perhaps this was not a serious question. 

40 Actually, the doctor probably knew what the cause of cancer was. The question is not 
what is the cause, but what it is that makes the excessive multiplication of “out-law” 
cells. If the doctor had decided to indulge in a verbal duel, the questioning might have 
continued for hours. Perhaps when it is determined what it is that makes cells into 
delinquents which rapidly multiply, we may have an answer to this question. Presently, 
we can’t even find out what it is the makes juveniles into delinquents. 
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MR. CAMPBELL: “You are not, if | may say so, becoming a little bit en- 
thusiastic about this case are you?’’4! 
DR. MADDIGAN: “I hope not, sir.’’ 


Mr. Campbell attempted some ad hominum tactics which did not 
get very far. The witness went on to say that if the plaintiff got 
leukemia his life would be shortened by 50%. The chance of apalstic 
anemia was “remote” although it could occur up to 20 years after 
the event. There was a somewhat arid exploration of the “inverse 
square” law which resulted in minimizing the possibility of eye 
cataracts “providing his (Thoonen’s) eyes were not near his thigh” 
for any length of time. 

One significant point which was not brought out pointedly on di- 
rect was the effective treatment of skin cancer, if it developed. 


MR. CAMPBELL: ‘Well, if it were ascertained at an early stage, it could be 
excised and killed, could it not?” 


DR. MADDIGAN: ‘It may apparently be early, but already it could have 
spurted to other parts of the body.’’42 


MR. CAMPBELL: ‘Well there is only one other matter that | want to deal 
with, and then I am finished, Dr. Maddigan, and that is this leukemia. | did 
not quite follow, maybe it is my fault, it probably is. 

“You took it in groups of 1000 unirradiated, and 1000 irradiated . . . | did not 
quite follow when you worked it out. Would you like to tell me in nice 
baby-like language so that | can follow it?’’4* 


DR. MADDIGAN: ‘Well, the method | have employed to try and give you 
an estimate of this man’s chances of leukemia is the data collected from the 
Japanese Bombing and also the work done in Britain on examining 13,000 
people who had received irradiation to their spine, and that work suggested 
to me, as the authors conclude, that there is no safe dose as far as produc- 
tion of leukemia is concerned; assuming this man received something of the 
order of 200r total body irradiation . . . this data will allow us to conclude 
that the prospects of a group of individuals exposed to such an accident 
developing leukemia could be an 8 fold increase . . . it could be as high as 
a hundredfold increase so that one person in 500 might get leukemia (if) 
exposed to such an accident.’’44 


Dr. Maddigan explained further that the Hiroshima studies indi- 
cated that the total body dose was 400r (twice that given to the 


41 This may come under the heading of an “embarrassing, intimidating, or annoying 
question.”” See: Commonwealth v. Homer, 235 Mass. 526, 535, et seq. in an attempt to 
“belittle’’ by unfair means. 

42‘Cancer”’ is a general term used to describe a situation where (1) there is a mul- 
tiplication of cells at a particular point in excess of the number required there; and (2) 
the ability of these unnecessary and undesirable cells to invade neighboring tissues. The 
more significant phenomena of “‘cancer” is that the cells can break off from one point 
and travel to some new point and form a tumor more dangerous, perhaps, than the 
first growth. The “cancer” cells are out of control and thus must be killed in order to 
prevent further multiplication. 

“Cancer” may spread from one “nest’’ to another, and in addition the final attack is 
begun when the malignant cells break off and are carried by the blood to other parts of 
the body. Again the process of metastasis, last described, may have results more lethal 
than the original growth. 

43 No one in this case ever succeeded in expressing these concepts in “nice baby like 
janguage.” 

44 This conclusion is based on a study of the victims, and it should be noted that sur- 
vivors of this tragic affair are still meeting death from causes which are said to be con- 
nected with the bomb. The evidence on leukemia is accepted in all quarters as being suf- 
ficiently reliable. 
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plaintiff) and that therefore the plaintiff might be classed with a 
group where the incidence was one-half that experienced at Hiro- 
shima or 1 in 1000. Mr. Campbell managed to phrase this so that 
the chances were 1000 to 1 against leukemia. (Ed. Note: This testi- 
mony is clarified at page 91.) 

If he does get leukemia, the witness said, the average incidence 
is six years after exposure. Some cases have occurred within two 
years, and some after ten years. On this basis, the projected life 
expectancy of the plaintiff, if he gets leukemia, is only three years. 






\ 


Courtesy Tracerlab, Ince. 


THE “CUTIE PIE” 
A portable meter for the quantitative survey of gamma radiation, 
such as was involved in this case. Laboratory instruments are 
much more accurate, but this meter is a highly useful device. 


Redirect Examination by Mr. Sweeney 


Dr. Maddigan said that in addition to his own practice as a radio- 
therapist, he had endeavoured to study all the relevant medical 
journals and books on bone tumors. He said that the source in this 
case was stronger than a conventional x-ray machine and was the 
equivalent of a continuous exposure of 2 or 3 days. “It was an ex- 
posure which to my mind would have killed some people,” said the 
witness. 

MR. SWEENEY (Over the defense objection): ‘‘ . . . what is the position 
(of the medical profession) as far as the use of these sources is concerned. 
Does good practice countenance such a thing or not?” 

DR. MADDIGAN: ‘No good (industrial or radiological) practice would permit 
anyone, whenever possible, to have direct contact with any radioactive 
source,” 
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Questioning by the Court 


HIS HONOR: “As a carcinogen (radiation) is a fairly new branch of medical 
study, is it not?” 

DR. MADDIGAN: “The knowledge that it was a carcinogen dates back to 
about 1906, but the study of how it produces these effects is relevantly new, 
yes, and the understanding of them.’’45 

HIS HONOR: ‘Well it is in effect since the Hiroshima fall-out—that is what 
has alerted the profession?” 

DR. MADDIGAN: “Especially to leukemia.” 


One group of the Hiroshima population which received a dose of 
400r was found eight times more likely to develop leukemia than 
otherwise. This group indicated the likelihood was 500 times greater 
than normal. Another group, where the dose to the bone marrow 
was from localized x-ray treatment, the incidence could be double, 
or increased by a factor of 30 times. In this group the incidence was 
1 in 20,000, doubling it meant 1 in 10,000. 


HIS HONOR: “Then the real basis for belief in regard to this increased 
leukemia is by reason of the total body dose as distinct from localized ap- 
plication?” 

DR. MADDIGAN: ‘That is the one we have the most information about, the 
total body dose.” 

HIS HONOR: ‘So that this man still—the opinion you expressed in regard 
to him is still based on the old ideas, the Hiroshima figures really do not help 
you much in this case. You always knew since 1906 of a—there was a 
calculated risk in the application-locally—of radium?” 

DR. MADDIGAN: ‘Yes, but we did not have any method of assessing the 
exact risk until we had large numbers of people that had all been exposed.” 

HIS HONOR: ‘Hiroshima provided that?’’46 

DR. MADDIGAN: “Yes.” 


We also have the British study of 13,000 cases which received 
x-rays for treatment of an arthritic condition.47 This study showed 
the incidence of leukemia in that group of people, where the x-rays 


45 Henri Becquerel, an early pioneer in the field of Roentgen rays and ionizing radia- 
tion, was himself burned as a result of carrying radium in his pocket in 1901. There are 
countless cases of early radium and x-ray workers who developed cancer. If there was 
protection early in the game, much of it was accidental as evidenced by the memorial 
tablet in Hamburg, Germany, which lists the names of 169 roentgenologists and radiolo- 
gists from 15 nations who “gave their lives in the struggle against the diseases of man 
kind.” The relation between radiation and cancer was clearly in evidence by 1911. Many 
did not heed the warnings. 

46 See: Moloney and Kastenbaum, ‘‘Leukemogenic effects of ionizing radiation on atomic 
bomb survivors in Hiroshima City,’’ Science, 121:308, 1955. 

There was a significant increase in leukemia in these survivors (some say tenfold) 
and there is also evidence that the incidence of any increase bears a relation to the dis- 
tance between the victim and the bomb. 

47 Court-Brown and Doll, “Leukemia and Aplastic Anemia in Patients Irradiated for 
Ankylosing Spondylitis.” British Medical Research Council Special Report Series No. 
295. 135 pp. H. M. Stationery Office, 1957. 

This report concerns a disease which is much like rheumatoid arthritis and affects 
mainly the small joints of the spine. It becomes progressively worse and causes severe pain 
with fusion of the spinal joints. Of some 14,000 patients who were treated with x-rays 
between 1935 and 1954, 38 developed leukemia about 6 years after exposure. The average 
for such a group might be on the order of 4 candidates for leukemia. Radiation doses in 
such cases are said to be 150 r to 200 r per exposure with a total of 2,000 or more. 
See: “The Hazards to Man of Nuclear and Allied Radiation,” British Med. Research 
Council, 1956. 

This report of Court-Brown and Doll has been accepted as establishing the causal re- 
lation between heavy irradiation of x-ray and leukemia. 
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were delivered to the base of the spine, as contrasted to the ordinary 
unirradiated population. The incidence varied, from twice as often 
—up to 30 times as often. But the disease in Great Britain only 
occurs in one patient in 20,000. 

The dose here, which Thoonen received, was the equivalent of the 
radiation from a modern deep x-ray therapy plant, for two or three 
days. 

In the English study, referred to, none of the patients received 
a total body dose equal to that received by Mr. Thoonen. The total 
local dose in those cases on the portion of the bone marrow could 
have been similar. 

Some people are subjected to continuous radium therapy for ma- 
lignant breast, for example, for periods as long as the total in 
Thoonen’s case, even for a week. 

It is not so much the time of exposure that can be the basis of 
my comparisons, it is that the effects and the results are comparable. 


PROBABILITY, POSSIBILITY OR 
“ANOTHER WILD GUESS”?? 
HENDRIK ATHOS SYDNEY VANDEN BRENK, Therapeutic Radiologist*® 


Dr. Vanden Brenk possessed somewhat the same qualifications as 
the previous witness but in addition it would appear that he had 
been engaged in research in radiation biology and medicine. 

This witness made an examination of the plaintiff only a week 
before the trial. It would not be useful to report any evidence which 
appears to be cumulative in view of the lengthy coverage of Dr. 
Maddigan’s evidence so this summary will be limited. 


Dr. Vanden Brenk was of the opinion that the plaintiff. would be 
permanently sterile. The witness also said that the whole bulk of 
genetic evidence tends to suggest that any person who receives the 
slightest dose or radiation has an increased chance of genetic defect. 


On Leukemia 


The marrow tissue of the bone becomes cancerous, and the normal 
blood forming tissues of the marrow are replaced. The patient then 
becomes anemic. Many cases of what are called “aplastic anemia 
are in reality cases of leukemia, because the normal marrow has been 
replaced by the cancerous marrow.”? 

The various treatments such as chemicals and radiation do not 
result in any significant prolongation of life. Infections, loss of ap- 


48 A therapeutic radiologist is one who treats people with x-rays, radioactive isotopes, 
or in medical reactors. Such a doctor may but does not always deal with the diagnostic 
use of x-rays. The title alone does not always describe the specialty of the radiologist 
since he may be expert in diagnosis and therapeutics. 

49 Aplasia (aplastic) anemia denotes an arrest of growth of the red cells. This disease 
is possibly caused by benzol, gold, arsenic, t.n.t., hair-dyes, etc. It is ultimately fatal but 
some temporary remissions can occur. There is no known treatment which has any real 
effect. Transfusions are employed. Sometimes the marrow cells are replaced with fatty 
and fibrous cells as a result of the disease. 
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petite, and general amnesia ensue, and the gradual downhill course 
is seen. 


In Thoonen’s case, if the diagnosis is aplastic anemia, I would 
question it and think of leukemia. 


On the basis of the studies of the Japanese survivors,» I would 
say that if it is to be assumed that the plaintiff received 200r, his 
chances for leukemia would be on the order of one in a thousand. 
There is a confusion in making these estimates because in the 
English study by Courtbraun and Doll,5! the incidence was 1 in 
50,000, but after a dose of 2000r to spinal marrow, this increased 
to 12 in 50,000. 


In the Japanese studies, the dose was a lesser one but it was de- 
livered to the whole body. In that study, the incidence after a dose 
of 400r was found to be 1 in 500 as compared with 1 in 50,000 of 
the ordinary unirradiated Japanese population. 


The two figures do not tally but it must be pointed out that in 
Thoonen’s case we have a dose of 200r to the whole trunk and a 
vastly greater dose in a localized area. We thus try to correlate the 
two sources of research even though they do not jibe. 


Necrosis of Tissue 


In regard to the question of the connection between infection and 
radiation burns, I could find very little evidence of infection bur- 
rowing into the tissues. There was no sign of abscess formation, nor 
any exudation in the center, it was just dead tissue; a typical picture 
of radiation death of tissue. 


Local Malignant Growth 


Radiations are known carcinogens, and tumorous cancer can be 
quite readily produced in animals with single doses. In humans the 
difficulty is that we rarely observe people long enough for us to 
follow the appearance of tumors because the average latent period, 
that is the period from irradiation to when the tumor first develops, 
is of the order of many years, maybe six or seven, or even twenty. 


50 Leukemia in Survivors of Atomic Bombing, N. E. J. of Med. Vol. 253, p. 88 (1955). 

51 There is evidence that the incidence of leukemia is increasing. In fact the death 
rate from leukemia is rising 5.5% per year particularly in high standard of living urban 
places. Part of this may be due to longevity, there may have been better diagnosis and 
reporting, but the rate still seems to increase in very recent years and there has not been 
that much of an improvement in diagnosis. 

Sir MacFarlane Burnett, who delivered the “Cutter Lecture’ at the Harvard School of 
Public Health in May 1958, and who is the director of the Hall Institute of Medical 
Research at Melbourne, Australia, said that it was well known that “lung cancer, coronary 
thrombosis, and leukemia are the only important diseases that are showing a steadily 
increasing mortality in civilized countries.”’ 

He felt that the only suspicious element, as far as leukemia was concerned, which has 
been indicated thus far, is the ionizing radiation produced by x-rays used for medica) 
purposes, 

>= . and it is very evident that the use of x-rays and of many other sources of 
ionizing radiation is going to increase steadily as long as civilization lasts. If the 
incidence of leukemia is to be used as a yardstick to indicate the over-all success or 
failure of protective measures against radiation, it is obviously necessary to clarify the 
exact role of ionizing radiation in the etiology (study of the cause) of leukemia, and to 
know what other causes must be taken into account.” 

See: N. E. Journal of Medicine, Vol. 259, No. 9, Aug. 28, 1958. 
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Humans who have received high doses or irradiations are usually 
terminal cases.®2 


Cancerous growths due to one radiation dose can occur on skin, 
on unconnected tissue, and in bone. The most usual place to dis- 
cover a tumor after irradiation is at the edge of the irradiated area. 


In the treatment of such tumors, even if caused by radiation, we 
might try further radiation but this would depend on the tolerance 
of the tissues. In Thoonen’s case, the tolerance would be such that 
we would tend to favor surgery. No prediction can be made with 
any mathematical probability as to such tumors or bone sarcoma 
(cancer). 

MR. SWEENEY: ‘“‘I appreciate that difficulty in relation to figures but let us 
deal with the basis of a possibility.” 

WITNESS: ‘Well, as has already been brought out in the evidence, if 
you prolong acting isotopes in bone, radium in bone ... (these) are known 
to produce tumors of bone... . ”’ 

MR. CAMPBELL: “it has come to the stage where in dealing with these possi- 
bilities, | would ask your honor that . . . unless the plaintiff is able by some 
preponderance of the evidence to bring it within the realm of some proba- 
bilities, it is a mathematical calculation, the relevancy of which, Your Honor 
has to determine. 

Consequently | suggest that unless my friend can embark upon the first 
hurdle of putting the probability before the court, Your Honor should rule 
it out as irrelevant. Otherwise we will get a dissertation of all sorts of se- 
quelae that have been known in reported cases that have occurred, as op- 
posed to there being even (such a situation) speculatively possible in the 
case of this plaintiff.’’ 

HIS HONOR: ‘Ordinarily | should think that must be so. The rule is that ! 
must be satisfied with the balance of possibility. But you are in a field here 
that the witnesses are expressing opinions upon that are both ways. | mean 
expressing opinions—both ways—it would seem, to be rather something 
in the nature of informed guesses rather than reliable prognoses. Well | 
suppose the starting point is what information he has, and then we will see 
what it comes to in the finish. What information he has on the subject.” 

MR. RAPKE: “Well, | supp i t sustain an objection if this is only 
another way around of getting the same thing that eventually will be termed 
relevant matters.” 

HIS HONOR: ‘Well, you must leave it to me ultimately so that | may, on the 
balance of probabilities. . . .”’ 

MR. RAPKE: “There is a difference, sir, between something which is in the 
realm of the probabilities of the case, of the exact incidence, which can not 
be defined, and which may be... .”’ 

HIS HONOR: “That is the approach. | think this is only the approach to the 
subject. The wrong approach was given to the witness at the beginning. 


52“*A late consequence of both acute and protracted irradiation exposure is increased 
frequency of neoplastic disease (cancer). Evidence for or against threshold effects is 
not yet definite. Type and site of radiant energy absorbed appear to be the main de- 
terminers of kind of cancer formed. When penetrating radiations are used and the whole 
body exposed, the incidence of leukemia is increased primarily ; when beta rays are used, 
absorption of energy is mainly in the skin, and skin tumor is the main consequence; and 
when internal emitters that are bone seekers are used, bone tumors are the most frequent.” 
Radiation Biology and Medicine, 1959, Addison-Wesley, p. 330. 
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He does not give us the figures but he can tell you what we do know about 
this. In addition to saying ‘I can not give you a figure,’ after he has ex- 
plained what they do know about it, he may express an opinion as to proba- 
bilities or possibilities.” 

MR. RAPKE: ‘Well, | possibly may renew my objection if those hopes are not 
fulfilled.””>* 


Dr. Vanden Brenk mentioned a series of 24 cases of osteoclastomis 
where radiation treatments were given. In five of these cases bone 
sarcoma developed starting from seven years onwards. The dose in 
those cases was 5-10,000r. Cases of sarcoma of the jaw have been 
found where radiation treatment for osteo-itis was given. I have 
had personal experience in one such case, said the witness. 


The Abdominal Wall 


If skin cancer or sarcoma showed up, surgical removal should 
be preferred rather than radiation in this case. In the case of the 
“hernia” (incisional hernia) or “bulge” already described, I would 
be of the opinion that this would certainly tend to get bigger in 
time unless repair treatment or support was given. In Thoonen’s 
case, a muscle graft (which is the usual thing) is not possible. Some 
type of graft might be used but the best thing would be conservative 
treatment or support. Again in the case of a truss, if you don’t use 
it the hernia will increase, and if you do use it, you may cause irri- 
tation and perhaps necrosis of the skin. This could lead to serious 
consequences but it might be a localized thing. 

A patient who has received 1000r or more to a wide area of tissue 
may develop necrosis in that area. Some times the pressure of eye 
glasses on the bridge of the nose of an irradiated person has caused 
necrosis. Sweat causes excoriation (thickening) of the skin, and 
increases superficial skin infection. This too is a factor which in- 
creases the risk. 

We have done research into the question of skin necrosis in people 
who have had irradiation for warts, for example. 

Although irradiation of warts is a common,—unfortunately— 
practice, I have looked at some 600 cases where doses were given 
locally over an area of about lcm. in diameter. These doses ranged 
from 400r up to 2000r in a single dose. The incidence of necrosis 
is something on the order of 5%. 

MR. SWEENEY: ‘‘In what area does the skin necrosis develop?” 
WITNESS: ‘In the skin which has been irradiated, after the wart goes, and 
the skin necrosis develops some years later.” 


In small areas, the skin will slough off and the area usually heals 


53 Opinion evidence which is material to the issues given by a competent medical ex- 
pert may be considered even though it involves an element of prediction, and even where 
there is a possibility that such opinion may later turn out to be incorrect, Lucier v. 
Norcross, 310 Mass. 213. 

See also Ruchettis Case, 299 Mass. 426, for a general discussion of “guess or conjecture” 
by experts. 

“A mere guess or conjecture by an expert witness in the form of a conclusion from 
basic facts that do not tend towards that conclusion any more than towards a contrary 
one, has no evidential value.” Nass v. Duxbury, 327 Mass. 396, 401. 
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itself. If it goes deeper, more drastic measures are necessary. Cases 
have been known where a finger had to be amputated.®4 

In a small area of skin, lcm. in diameter, you can give a dose as 
high as 3000r. If you give the same dose to an area 10cm. in di- 
ameter, it would slough out, and it would not stand the radiation. 
The radiation tolerance of tissue depends on the area to be irradiated. 
The larger the area, the smaller the tolerated dose. It also follows 
that as the area or irradiated skin increases, the chance of necrosis 
increases. 


In Thoonen’s case, skin necrosis may develop at any subsequent 
time; and the use of an artificial leg would not be advisable unless 
he needs it to earn a living. It is of doubtful value in any case of a 
“hind-quarter” operation. Once radio-necrosis sets in, it becomes 
a recurrent thing, and has a tendency to break down again. Hospital- 
ization is indicated in such cases. 

After examining and commenting on the colored slides, Dr. Vanden 
Brenk was found to be of the opinion :— 


a. That there was no “infection”; that it was necrosis. 


b. That the local dose received by the skin directly under the 
source was 200,000r, not 60,000r as Mr. Martin had said. 


ec. That according to a text book by “Roberts and Paterson,” 
the dose received at the edge of the necrotic area was 4000r. 


d. That the plaintiff was in a sitting position most of the time 
while in possession of the caesium capsule. 


e. That the plaintiff should keep the irradiated zone “on ice” and 
free from irritation. 


Mr. Campbell Cross-Examined 


The cross-examination was skilful and it was lengthy, but it was 
not damaging to the plaintiff’s case. The following points deserve 
some mention. The personality conflict between the witness and Mr. 
Campbell was rather unfortunate. 


1. There could be different results, from the same radiation dose, 
in different people.®® 


2. There is a 50-50 chance of latent trouble no matter how careful 
the plaintiff might be. 


3. It is impossible to generalize on what type of work the plain- 


54In the skin, where there has been intense radiation, blisters are formed, which in- 
crease in size, in the epidermis. Fluid collects and tension is exerted. Then the blisters 
break and leave the underlayer of the dermis exposed. A clear yellow fluid (moist des- 
quamation) results. When, as here, there was a radiation ulcer or burn, the cells are 
destroyed indiscrimately. There are cases, and they are not a few, where early workers 
with x-ray underwent finger and hand amputations as a result of the over-exposure. 

55 Many opinions, such as this, are based on the findings arising from experience with 
a particular dose of radiation. It has been found that x amount of a particular radiation 
will produce a given result. One of the pitfalls in this type of evidence is that, thus far, 
many of the results obtained are from experiments with animals. Of course there are 
other results from accidents. There is not really what one would call a “‘wealth” of ex- 
perience with massive radiation of humans. 

56 To give one example of this: those with heavily pigmented skin have been found to 
suffer less from radiation of the skin (in modest amounts) than those with little or no 
pigment. 
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tiff can do. He can’t do anything which requires exertion, 
continuous sitting, or normal hours and working conditions. 

4. The fact that color photographs do not always indicate true 
color did not alter the opinion of the witness that there was no 
infection. (The witness dabbled in color photography, much 
to the apparent discomfort of the defense counsel.) 

5. Mr. Martin was more qualified to do the mathematics involved 
in calculating the radiation dose, but the position of the source 
is better determined by a physical examination of the patient. 
Mr. Martin calculated the dose at 60,000r and Dr. Vanden 
Brenk put it at 200,000r. 


MR. CAMPBELL: ‘Now you have got it up in your opinien as high as 200,000 
roentgen. A bit of a difference is there not?” 
WITNESS: “Yes there is quite a difference.” 


Dr. Vanden Brenk did not feel that Martin had made a “gross 
error” as Mr. Campbell suggested, saying that Martin may not have 
considered that the plaintiff was bending and sitting down, thus 
bringing the radiation closer to his body than assumed in Martin’s 
calculations. 


MR. CAMPBELL: ‘And your estimate that the difference between standing 
up and sitting down would bring it, | think you said, 3 times closer to his 
skin than if he were to stand up, that is another wild guess, is it not?’ 

MR. SWEENEY: ‘Not exactly, Your Honor, ‘another wild guess.’ ’’ 

MR. CAMPBELL: ‘Well | suggest it is a wild guess, is it not?” 

HIS HONOR: ‘Well it is not affecting adversely to the witness.” 


Dr. Vanden Brenk informed counsel that it was neither “‘wild” nor 
a “guess” but an estimation based on the thickness of the clothing 
the plaintiff was wearing. The matter was hashed over for some time 
with Mr. Campbell making some, but not much progress, in showing 
that the position of the plaintiff and the position of the capsule in 
his pocket, and so forth, was something which could not be measured 
with any particular accuracy at any given moment. 


MR. CAMPBELL: ‘Now you have given certain evidence, | want to put this 
to you, the position is this, is it not, that amongst cancer experts, medical 
men—the view is generally held, is it not, that you cannot get bone cancer 
from a single irradiation no matter how high that irradiation was, or how high 
the (number of) roentgens was?” 

WITNESS: “No.” 

MR. CAMPBELL: ‘“‘Is that not the commonly accepted opinion?” 

WITNESS: ‘Well, | do not know what is commonly accepted, sir, but it 
certainly is not so. It can produce bone cancer with a single. ...” 

MR. CAMPBELL: ‘Well, let me understand this first of all, the question 1 
put to you was not what you could do, | asked you as a medical expert, 
whether that is not the commonly held opinion amongst eminent cancer 
experts in America, England, and the Continent, namely that a single dose 
of irradiation, no matter how high, will not produce bone cancer?” 

WITNESS: ‘“‘I do not agree with that, sir.” 
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MR. CAMPBELL: ‘Whether you agree with that or not, Doctor, is that so?”’ 
WITNESS: ‘‘No,”’57 


Dr. Vanden Brenk reiterated that such was not the opinion com- 
monly held. He felt that if Dr. Maddigan had testified that cancer 
experts had held such an opinion, as a result of the radium watch 
cases, or otherwise, the opinion was never known to him, and further 
he thought Dr. Maddigan was wrong on this point.5§ 

MR. CAMPBELL: “... Now are you saying to the Court that you can get 
bone cancer from a single irradiation?” 
DR. VANDEN BRENK: “Yes.” 


I have not personally known of such a case but I know of this 
from the literature. 

MR. CAMPBELL: ‘Well, now, in everyone of the cases where, from your 
experience, you have seen a bone cancer, manifest itself, it has always been 
where the patient has been receiving irradiation treatment for some years, 
has it not?” 

WITNESS: “Correct.” 


The period of time during which these people had been receiving 
irradiation ranged from 12 months to 2 years. Perhaps one out of 
five might have been irradiated at intervals over 2% years but in 
most cases a two year period was involved. These patients would 
have a course of radiation over a four week period, then three months 
would elapse, then another four week period of irradiation, then 
four months would go by, etc. This perhaps involved a dose of radia- 
tion about 20 or 30 times during the total period.®® 

Whether I am right or wrong about a single dose of radiation, 
causing bone cancer, it is more probable that he will not get bone 
cancer. The possibilities of any eye cataract or aplastic anemia are 
both remote. If he did get cancer in the underlying tissues, he 
would “go out” very quickly. 

As to leukemia, his chance would be one on 1000, and I agree 
generally with Dr. Maddigan’s evidence on the possibility and effect 
of leukemia. 





57 This question is objectionable for a number of reasons not the least of which is the 
fact that it would honestly take a large book to contain an answer which is full and com- 
plete. The “eminent cancer experts’’ referred to have had very little opportunity to draw 
conclusions from cases such as Thoonen’s. 

58 It is a matter of ‘common knowledge,’ however, that cancer may have a tendency to 
shorten the life of one suffering from it.’”” McDonough v. Metropolitan Life Insurance Co. 
228 Mass. 450, 453. 

See Sevigny’s Case, 1958 A. S. 1063, 1067:— 

“The courts are not to determine which side of a medical dispute is sound where each 
side is supported by reason and logic.”” (A case involving leukemia where the expert’s 
evidence was rejected.) 

59 In “Lancet” for August 16, 1958, p. 360 it was said: 

“Medical Procedures 

“In countries with extensive medical services, the radiation given for medical purposes 
makes the largest artificial contribution to the irradiation of the population, but no data 
are available for countries less fully provided with medical resources. The reported values 
of genetically significant doses are of the same order as the doses from natural sources. 
The contribution from diagnostic x-ray examinations greatly exceeds that from radio- 
therapy and radioisotope applications, and 80-90% of the total diagnostic dose to the 
gonads is due to relatively few types of examination of the abdomen and pelvis. 

“The significant dose to bone and bone-marrow from medical procedures has been less 
closely studied than the genetically significant dose, although it may be of importance if 
bone tumours or leukemia are induced by low doses of radiation. Although individual 
marrow exposures vary very widely, the average is unlikely to differ greatly from that 
received by the marrow from all natural sources.” 
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Mr. Campbell’s parting shot concerned the confusion in Dr. Mad- 
digan’s testimony over the different sets of figures in the English 
and Japanese studies. 

MR. CAMPBELL: “Your Honor, | am not going to worry about that. We 
went into all that, sir, remember, Dr. Maddigan said 1 in 500, and this 
witness altered it to 1 in 1000. 

HIS HONOR: ‘Dr. Maddigan himself said 1 in 1000.” 

MR. CAMPBELL: ‘‘At one time, and then he altered it to 1 in 500....” 


Re-Direct Examination by Mr. Murphy 


MR. MURPHY: ‘Doctor, going straight, if | may to the question of bone 
tumor, and the literature upon it relating to one exposure to radiation, what 
does the literature say in that regard?” 

DR. VANDEN BRENK: “The question of exposure, | agree with what has 
been said, that it is more usual to get bone tumors following repeated ex- 
posures and long continued irradiation. But to say that you cannot get bone 
tumors from single irradiation does not tally with the literature, because 
Lacassagne, the Frenchman, in the 1920’s onwards, he produced single 
tumors from all sorts of organs—he produced tumors, cancers that is, and 
sarcomas of all sorts of tissue with single doses or irradiation in animals, and 
they included bone, and there are also other reports of single doses causing 
tumors of the bone. To give you reference it is found in Vol. 2 of Radio- 
biology, by Hollander. The section written by two Americans, Jacob Firth 
and Egon Lorenz.’’6” 


ACTUARIAL EVIDENCE AND WAGES 


PHILIP J. RYAN, Actuary 


Mr. Ryan, an actuary, gave evidence that the plaintiff had a life 
expectancy of about 43 years since his age was 27. People are living 
longer these days, said the actuary. Figures were submitted on the 
investment required to give a return of £1 per week: 


To limit of expectancy £904 The plaintiff had an “aver- 
To Age 65 858 age weekly wage” of £21 
To Age 70 879 per week, so multiply by 
To Age 47 654 21. 


It was admitted on cross examination that one could not buy such 
annuities. The defects in actuarial predictions were discussed. The 
Australian economy, the bank loan rate, and the ups and downs of 
life were also mentioned.®! 


69 See: Radiation Biology, McGraw Hill, 1954. 

6. H. B. Jones, “Estimation of Effect of Radiation upon Human Health and Life Span.” 
Proc. of the Health Physics Society, 1956. 

There is evidence, which is considered valuable, that both acute single doses and also 
other radiation over a term, decreases the life span. Handbook 59 says that this has been 
demonstrated on laboratory animals. 

“On the basis of measurements made in different species of animals, and on the basis 
of some human data, the reduction of life in human beings has been estimated to be from 
less than a day to more than 30 days per r (of exposure), with the most frequently cited 
figures being in the range of 5 to 10 days. Such figures are too widely divergent to have 
much meaning and the reasons for the divergence are beginning to emerge.” Radiation 
Biology and Medicine, 1959 Addison-Wesley, p. 332. 

The use of the Standard Mortality Table was approved and endorsed in Turcotte v. 
DeWitt, 332 Mass. 160, even though it was a reflection of the ages at which a “cross sec- 
tion” sample of people died. See: Leave v. Boston Elevated Ry., 306 Mass. 391, 897. 
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ARGUMENTS OF COUNSEL 


Mr. Sweeney and Mr. Campbell presented their arguments to 
Justice Monahan over a period of about two court days. It may be of 
some interest to note that counsel frequently interrupted the argu- 
ment of the other to note corrections, distinctions, or different in- 
terpretations of the evidence.® 


Argument for the Plaintiff 


Mr. Sweeney did not, at any time, mention any specific sum which 
he considered to be a proper award of damages. The headings under 
which the plaintiff was entitled to compensation, as seen by Mr. 
Sweeney, were: 


a. Pain and suffering endured, and likely to be endured. 

b. The inconvenience caused, and the past, present, and future 
loss of enjoyment of life. 

ec. Diminishment of Life Expectancy. 
Diminishment of earning capacity. 


Special Damages, including reserve for medical expenses in 
the future. 


(a) The pain and suffering was due not only to the injury, but 
to the medical procedures and tests which were given. In addition, 
there was mental torture over the awesome deterioration of the leg. 
“This man has in effect, Your Honor, been stretched on the rack,” 
said Plaintiff’s counsel. He also argued that there was strain on the 
mind over the prospects of cancer, and other disease; and that there 
was going to be a continuous apprehension over the future. 

Under the hearing of either pain, suffering, or loss of enjoyment 
of life, was the question of the plaintiff’s sterility, and the remote 
possibility of some deformed or mutated off-spring, in the event 
that the sterility was not a permanent thing. It seems fairly ap- 
parent that normal conjugal relations could not be resumed. 


(b) Some of the loss of life’s enjoyment is rather obvious. Mr. 
Sweeney suggested that since his client had not been informed of 
the possibilities for cancer and leukemia, should he later discover 
these dangers, consequential anxiety and worry would follow. Mr. 
Campbell interrupted to say that this was too remote. The defense 
contended that the anxiety would not be a consequence of the neg- 
ligent act. This raises the question of whether or not, had the plain- 
tiff been a radiologist, his mental distress might be greater. The 
judge seemed to incline towards the view of the defense. 

Mr. Sweeney thought that this was rather harsh and suggested 
that the Commonwealth of Australia, “having lent him, as it were, 
its caesium source for a week,” and having exposed him to such 
dangers, should not compensate him for the mental agony following 
after some future moment of truth. 


82 Apparently there was nothing unusual in this procedure but it is unlike our own. 
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“ 


... no, the law is so great an ass that it will not recognize as a 
head of damage that torture caused to him by that irradiation.” 


(c) As Mr. Campbell pointed out, one of the “great complaints” 
of plaintiff’s counsel, in his opening, was the probability of “this man 
getting cancer, leukemia, and other diseases.” 

Of course, if there was a strong probability of such things, there 
would likewise be a strong probability of diminished life expectancy. 


MR. CAMPBELL: “... that was no doubt dictated by the fact that to sug- 
gest to a jury that the effect of these injuries would have a shortening effect 
on his life, might have a very desirable effect on the jury’s mind from the 
plaintiff’s point of view. Now that the jury has been discharged, there has 
been quite a switch, and we even had, | am not saying this at all criticiz- 
ingly, but we even had my friend this morning saying to Your Honor, that 
it was highly improbable that he would get bone cancer. The doctors did 
not say that at all.... ” 

HIS HONOR: “I noticed the switch—I noticed a bit of a switch on both 
ends... . "63 


MR. CAMPBELL: “I am not switching, Your Honor... ”’ 


Mr. Campbell said that he had consistently maintained that it was 
more probable that the plaintiff would not get cancer or leukemia. 


MR. CAMPBELL: ‘“‘Now Your Honor, that was done advisedly, because as | 
have said before, our earnest desire is that this man, we having admitted 
liability, should get a fair and reasonable and just compensation, but not an 
extravagant one.” 


Mr. Sweeney argued that the evidence showed that the risk of 
various cancerous conditions was plainly increased as a result of 
the radiation exposure. The judge did not agree. This resulted in an 
extended discussion as to the risks as to various diseases, the statis- 
tical possibilities for leukemia, and the likelihood of developing bone 
cancer from one radiation exposure. Necrosis was perhaps the most 
likely latent possibility, there was a statistical increase in the chance 
for leukemia, but neither bone sarcoma nor any other disease was 
very probable. The choice is hardly of much consolation in any event. 


(d) On the question of disability for work, Mr. Sweeney argued 
that the medical experts for the plaintiff were unanimous in their 
prediction of a very dismal earning capacity, if any. Plaintiff’s 
counsel may have made some impression by his contention that if 
the defense had been able to counter this evidence, they would have 
done so, since defense medical experts had examined the plaintiff. 
Mr. Campbell rejected this by saying that the defense experts had 
not examined the plaintiff for the purpose of determining his earn- 
ing prospects.® 


63 In his opening Mr. Sweeney contended Thoonen’s chances of getting some form of 
“cancer” were clearly increased. It may be that originally there was a more fatalistic 
outlook presented by the plaintiff; much of this was by implication. 


64 Why Thoonen was examined by the defense was not indicated, but an examination 
was made, 
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The Argument for the Defense 


The chief function of Mr. Campbell, if one can judge from his 
various remarks in the argument, was to prevent an “extravagant” 
award. Defense counsel said that it was “exceedingly fortunate” 
that the case was “left to a judicial officer to determine.” 


MR. CAMPBELL: ‘“‘I doubt if it is possible, after having seen these colored 
slides, it is almost next to impossible for any human being not to be influ- 
enced by what the plaintiff has gone through. And | am sure Your Honor, 
that you will forgive me in saying at this stage that although it is next to 
impossible, we have got to try and do it, and it is probably one of the hardest 
tasks that Your Honor or any human being hearing the case could have.’’® 


Mr. Campbell seemed to feel that the plaintiff had been seriously 
hurt, that he had a gruesome looking scar on his body, and could 
not perhaps, make use of an artificial leg. But, said Mr. Campbell, 
the plaintiff is a healthy, well-nourished, happy young man of good 
intelligence, and except for the loss of his leg, he is not wrapped in 
anxiety. There is employment for the plaintiff. He could fill the 
duties of a store-keeper, watchman, lathe-operator, etc. He should 
be able to travel around—even “teen-agers” would give him a seat 
on the bus.* 





Defense counsel mentioned cases which had held: 


1. Juries should not attempt to give “perfect compensation.” 


2. It would be unjust to visit the cause of the injury with the 
utmost amount which was thought “equivalent for the mischief 
done.” 


3. “You do not, in such a case, give him enough to maintain him 
for life.” 


Mr. Campbell attempted, without any real effect on anyone, (either 
in Australia or elsewhere) to minimize the pain and suffering. He 
requested the judge to “be on guard” against “exaggeration,” in one 
instance. On Loss of Enjoyment of Life, Mr. Campbell suggested 
that the idea that the plaintiff will live in fear, trembling, and 
anxiety that he faces cancer was “preposterous.” 


A reasonable figure for the loss of prospective happiness, said 
defense counsel, may be a problem more suitably discussed in an 
essay on Aristotelian ethics, than in the judgment of a court of law. 
Mr. Campbell thought that the court should make an objective esti- 


85 The hardest task Campbell ever faced, we're sure of that. 


_% How defense counsel could expect this type of argument to get anywhere, it is 
dificult to see. 


As to whether a person is “happy,” see Com. v. Bonomi, 335 Mass. 327 to 339. 
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mate of the plaintiff’s future, its losses, and its gains, and in short 
all the “fitful fever of life’ ahead.*? 

Counsel for the defense labored over the matter of conjugal rela- 
tions without apparent results or purpose. In the matter of sterility 
Mr. Campbell suggested that three children, on plaintiff’s income, 
might have been enough. Some mention was made of “birth control” 
and Mr. Campbell suggested that Thoonen’s statement that he wanted 
more children was “probably made with tongue in cheek.” 

In the matter of shortening life expectancy, Mr. Campbell argued 
that if the plaintiff was pre-destined for leukemia or cancer, the life 
expectancy was much diminished. Citing cases, the defense counsel 
said that the maximum amount of damages for this would be $1200- 
$1400. 

Mr. Campbell suggested that the contention of the counsel for the 
plaintiff, that Thoonen may die earlier than his expectancy, due to 
cancer or leukemia; and at the same time arguing that he probably 
will live for some time in constant fear of these dread diseases, 
means that the plaintiff seeks the maximum award of damages for 
each heading. Mr. Campbell suggested that he could not have his 
cake and also eat it since if there was a shortening of life, he might 
get damages for that; or if there was no shortening of life, but a life 
ahead of anxiety and worry, he might have damages for that; but he 
must make a choice, he can’t have both. 


Loss of Earning Capacity 


The only real defense, or perhaps it might be termed an argument 
for very reasonable damages, was in connection with the effect of 
the injuries on the earning capacity of the plaintiff, Mr. Campbell 
contended that an award of a total of £14,000 ($39,200.00) would be 
more than fair in this case. 

This figure would include all elements of damage, including special 
damages which Mr. Campbell set at £1500. The balance coming to 
the plaintiff £12,500 could be invested at 7%, said counsel for the 
defense, and this would give the plaintiff a guaranteed income of 
£875 ($2450) per year. Defense counsel also suggested that it was 
likely that Mr. Thoonen could eventually get a job that would pay 
at least £10 a week so that it was very probable that with an award 


67 Some idea of damage awards in Australia :— 

In one case an award of £14,850 was made by an Australian jury (1958) to a boy 
of three who had his left arm severed and his right arm mutilated. This was as a result 
of a motor vehicle accident in 1954. In another case Lockery v. Wheeler, in the Supreme 
Court of N. S. W., there was an award of £16,000 to a boy of 17 who suffered almost 
total blindness, in the right eye, and reduction of 75% of the vision in the left eye. His 
left leg was fractured and he will have a permanent limp. His knee cap must be ulti- 
mately removed and he was to have taken training leading to a position as an apprentice 
engineer for Quantas Airways. The injuries resulted from a motor vehicle collision in 
December 1955 and damages of £50,000 were asked. This last case was reported in the 
Sydney Morning Herald for May 29, 1958 on page 8. 

If it will be of any help in comparing the Thoonen award with the economic situation 
in Melbourne and Sydney in 1958, a 6 cyl. “Vauxhall” auto was advertised for £995 
with a better model at £1195. A Chrysler went for £1897. Residential real estate in 
the more (apparently) desirable locations shows pricing of from £3750 to £9750 for a 
4-bedroom suburban house; and subdivision lots from £475 to £795. Wages in the help 
wanted columns of various papers include: Plasterer, £23 a week; painter, £21 a week: 
toolmaker, £25 a week, and real estate salesmen as much as £50 a week. A good tweed 
suit goes for £21. The bank interest rate was advertised at 7% on deposits left on de- 
posit for at least one year. 
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of £14,000 and an income of £10 a week, he would be receiving a total 
of £20 a week ($56.00) for life, and still have his principal sum 
intact. 

Counsel for the defense contended that the court must make a 
“global award” of damages. It would be wrong, as a matter of law, 
said Mr. Campbell, to give him so much money for loss or earning 
capacity, another sum for loss of enjoyment of life, and other sums 
for pain and suffering, etc. Defense counsel contended that the 
global award should be great enough to make up for the inability to 
earn, in that it would provide an income, and at one and the same 
time, the principal would serve as compensation for all other dam- 
ages to the plaintiff. At this juncture, Mr. Sweeney interrupted to 
ask whether or not a man who had no pain or suffering to speak of, 
but who has his earning powers diminished greatly, should receive 
the same award as the man whese case contained both elements of 
damage.®8 

If you give him a capital sum which would give him “all the earn- 
ings he would have had for the rest of his life without working,” 
said Mr. Campbell, you must regard the capital sum as being some- 
thing relevant to his pain and suffering. He gets his loss of earn- 
ings compensated for by the interest on the capital sum, as it were, 
and the award of the capital sum itself, includes the elements of 
damage due to pain and suffering. 

Justice Monahan felt that the cases cited by Mr. Campbell were 
distinguishable as there was no question, apparently, in those cases 
of future medical expenses. Mr. Thoonen did face the prospect of 
extended medical attention. It was clear that the court felt that 
there was more than a good probability that substantial future medi- 
cal costs would be properly in issue before him when it came time 
to make an award of damages in this case. 

The trial ended March 28, 1958. 


THE DECISION 
(Summary) 


Justice Monahan, who found himself faced with the “unenviable 
and difficult task of assessing the damages,” set forth the material 
facts of the case. There seems little need of further reviewing the 
factual situation here. 

The court did find that the “marrow test” was a “horrible ex- 
perience” and that all in all the pain and suffering was not exag- 
gerated. The “hernia” condition was found to be a disability which 
“creates a serious problem in regard to the plaintiff’s future activi- 
ties.” In addition continuing “phantom limb pains” were found, 
and the court felt that it had been established that the plaintiff 
could not usefully employ an artificial leg. His 30% additional risk 
of falling was accepted and his inability to sit was recognized. 
~ 68 Under Campbell's theory apparently you live on principal and suffer at 6% interest. 


89 This trial is an excellent model from which we may expand the scope of inquiry. 


} saa ag many areas left unexplored, but certainly the basic situation is well demon- 
rated. 








104 MASSACHUSETTS LAW QUARTERLY 


The court was satisfied that the sterility would be permanent and 
was a result of the radiation exposure. “I accept the plaintiff’s 
statement that he had hoped that the size of his family might be 
greater than it is now.” The difficulty and pain from the conjugal 
act was also recognized. 

The remainder of the decision is as follows: 


Present Incapacity 
“The plaintiff has not been able to undertake any work sinc2 De- 
cember 1955. He has tried to do some odd jobs but found he was 
unable to do much. He certainty cannot return to his trade or to 
the occupation on which he was engaged at the time he received 
these injuries. He is greatly worried about the future welfare of his 
wife and family as a result and that, in my view, is something that 
must detract, or must have, until now, at all events, detracted greatly 
from what joy life has had for him. He has been warned about the 
necessity for reporting henceforth for regular medical check ups 
but he has not been told of the reasons for these, or of the hazards 
that have been canvassed in the medica! evidence before me as pos- 
sibilities in the way of late effects following upon irradiation from 
a Caesium source. These check ups include six monthly bladder in- 
spections by means of a cystoscope and six monthly blood counts, 
and should these latter give cause for alarm, he will be required to 

undergo a further series of bone marrow tests. 


Remote Effect 

The evidence has satisfied me that the plaintif® is greatly con- 
cerned for his future health, and well he might be according to the 
view which I have reached. And I think his interest in the subject 
may lead him to ultimately acquire some knowledge of the medical 
position in line with the views expressed here in his absence, by the 
medical witnesses, who have felt it desirable so far to withhold their 
opinions from him. It was submitted for the defence that any 
anxiety he may entertain in the future, in the event that he should 
acquire this knowledge, is too remote as a head of general damage. 
Logically I would feel inclined to reject such a proposition. How- 
ever, there are so many imponderable events which the future may 
hold concerning these late hazards that I think it. betier that I 
should base any assessment upon his present stage of anxiety, rather 
than upon any possible future additions to or subtractions from it. 


Latent Effects 


A very important matter to be considered as a head of general 
damage is the problem created by the hernia to which I have referred. 
Its effect on his future employment may be very great. I accept the 
evidence of the medical men to the effect that if there should be 
future trouble in that area, they may be confronted with a real prob- 
lem. I think that the risk of future trouble in this respect is a very 
real risk, and that if, and when, that problem arises it may prove to 
be insuperable. I also find that there is a real risk, no matter how 
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careful the plaintiff may be, that there will be some future break 
down in the scarred tissues area and that if this occurs, it will, at 
the least, mean for the plaintiff further operations for skin grafting 
the area, which will involve him in pain and suffering and expense 
and which will not carry with them any guarantee against further 
similar trouble. The evidence dealing with the late hazards from 
irradiation occupied a considerable time in the hearing before me. 

It appears that the plaintiff has been examined by medical men 
on behalf of the defence, but none of these were called as witnesses 
before me. One of them subjected him to a further bone marrow 
test. I have no hesitation in accepting the evidence of both Dr. 
Maddigan and Dr. Vanden Brenk on this branch of the case. Their 
evidence I find truly expresses their beliefs about those matters. 
They were in substantial agreement. Dr. Vanden Brenk’s calcula- 
tions of the dose received by the plaintiff is more likely to be correct 
than that made by Dr. Martin, because the medical evidence and the 
photographs lead me to the conclusion that during the greater part 
of the time the plaintiff was in contact with the capsule, he was not 
in an erect position, as Dr. Martin was led to assume. 


As a result of all this scientific evidence I find the facts based on 
current medical opinion to be that the plaintiff is unlikely to develop 
leukemia, cancer, aplastic anemia, or cataracts, but that his risk of 
developing, in the future, leukemia or cancer of any kind is appreci- 
ably increased because of his contact with that capsule. 


**Informed Guesses”’ 


It is proper in this connexion to remember, however, that this 
field of medical science was relatively unexplored until the explosion 
of the atom bomb, and that medical knowledge relating to it is 
even still in the empiric stage. Accordingly, the opinions expressed 
before me may fairly be regarded as more in the nature of informed 
guesses than reliable prognoses based on sound scientific bases. 

In the ordinary course of things, leukemia resulting from irradia- 
tion may not become manifest until about six years after irradia- 
tion, but if it does develop, it invariably proves fatal in the long 
run, usually in about three years. By means of blood transfusions 
and other forms of symptomatic therapy, the sufferer may be kept 
alive for a much longer period. If cancer should develop as a result 
of this irradiation, it would be likely in the ordinary course of events 
to prove fatal in two or three years. 

If either of these last two events should happen, or if the problem 
created by the hernia should arise, then necessarily in one way or the 
other, the future picture changes. Either there will be very much 
more pain and suffering and loss of the joy of living for the plaintiff, 
or on the other hand, there will be a considerable curtailment of his 
expectation of a happy life in his family and social circle. 

I find also that he is very likely to suffer from time to time in the 
future from further necrosis of the tissues which were subjected to 
a heavy dose of irradiation in the area adjacent to the amputation 
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site, but which at the present time bears a normal appearance super- 
ficially. This necrosis may develop at any time or times within the 
next 20 years. If it does so, then the plaintiff would require further 
hospitalization and surgery, including further skin grafting with 
the accompanying expense, pain, and suffering and loss of earnings. 
I think that there will be trouble of this kind for him in the future 
and that the hospital and medical fees involved will be on a much 
higher rate than those which he has had to meet up to date; and 
any such further attempts at skin grafting must be viewed in the 
light of the evidence that tissue which has been subjected to irradia- 
tion is not the best surface on which to implant a graft. This fact 
may well give rise to an additional medical problem at the full extent 
of which, it is only possible at this stage to guess. 


Enjoyment of Life 


It has been put by the defence that the proper inference to be 
drawn is that the plaintiff at the present time is a happy and healthy 
young man whose pain and suffering is now well behind him, and 
who has no real anxiety concerning his future. It is true that he has 
suffered in the past. Indeed he has suffered greatly. What appeared 
at first to be no more than a minor complaint proved to hold such 
tragic consequences and suffering for him, that he must entertain 
grave doubts and fears for the future. The now happy and healthy 
young man, as Dr. Colquhoun described him, is the same person 
whose pain and suffering was known to his medical attendants in 
the past to have reduced him to periods of silent weeping which 
called for the administration of morphia. 

He bore his sufferings bravely and is anxious now to overcome his 
difficulties or disabilities. I took care to observe him from time to 
time throughout that part of these proceedings when he was in 
court, and I also had him under observation for a considerable time 
in the witness box. I have reached the conclusion that he has not 
intentionally overstated his sufferings or anxieties in any respect 
and that it is his great courage which enables him to give the ap- 
pearance which Mr. Colquhoun has described. That, in my opinion, 
is not any sufficient reason to bring me to the conclusion that he is 
unconcerned about the future. On the other hand I am satisfied that 
he is gravely apprehensive concerning it. 


ECONOMIC LOSS 


His economic loss will be great. Mr. Campbell has put it to me 
that there must be many types of work of which he will be capable 
and that I should assume that he will be able to earn at least £10 a 
week. I think that there will be employment of a kind to which he 
can turn and I hope he succeeds in finding it and earning £10 a week 
or thereabouts. That I think is as much as he can hope for. So that 
even allowing for all the imponderable events that may lie ahead of 
him, his future economic loss, looked at as at this present moment 
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per- must be great indeed. He was earning £21 per week in December 
the 1955 and I am told by the representative of Stewarts & Lloyds who 
ther was called as a witness that by now he would, in all probability, 
vith have been earning £24 per week and could have continued to do so 
ngs. for the next few years, at least. His permanent disabilities are also 
ture very great. In all probability he will suffer throughout the next 
uch 20 years from further attacks of necrosis and the chances are even 
and that he will at some time in the future have additional trouble from 
the the scar tissue and weak abdominal wall to which I have previously 
dia- referred. It is my duty to award him now, once and for all, a sum by 
fact way of general damages that will compensate him fairly and justly 
‘tent in respect of all of these matters and which will at the same time be 
a fair assessment from the defendant’s point of view. 
Should anything happen to the economy of the nation during the 





remainder of his life comparable with what has happened during the 








o be last 20 years the sum which I have assessed as his general damages 
Ithy will prove to be grossly inadequate. That may demonstrate some 
and fault in our system. If I have erred in favour of the plaintiff in 
, has reaching this figure, it is because I am human. Counsel for the 
ared plaintiff has not suggested any figure to me. Counsel for the defend- 
such ant however has mentioned for the purposes of argument only, the 
rtain sum of £14,000 by way of general damages but has hastened to add 
althy that that sum, in his submission would be excessive in the circum- 
rson stances of this case. I think he was very wide of the mark. On the 
ts in footing that a portion of what is technically general damage has 
vhich already found its way into the amount of £3,052 claimed as special 
damage, namely the loss of earnings from the time when the writ 

e his was issued up to date, I assess the plaintiff’s remaining general 
ne to damage at the sum of £21,500.” 
as in 

time Closing Docket Entries 

S not As to whether or not the damages were excessive, Mr. Campbell 
spect seemed to think they were and he lodged an appeal, but solely on 
titi that ground. Mr. Sweeney reported later :— 

he ig “The defendant’s appeal on quantum was abandoned in the Full Court 
1 that without being argued, and the judgement stood.” 
BOOKS RECEIVED —WITH BRIEF COMMENTS 
to rr “Sources of Our Liberties—Documentary Origins’’—Published 
er . by the American Bar Foundation—New York University Press, 
ich he a 7 
woth Containing the historic documents constituting the major legal 
» het sources of our individual liberties since Magna Carta with an in- 
f troduction to each. As stated by the editor—Richard L. Perry— 

— “The liberties of the American citizen depend upon the existence 


of established and known rules of law limiting the authority and 
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discretion of men wielding the power of government.” We may 
write more about this book in a later issue. 


“All we have of freedom, all we use or know— 

This our fathers bought for us long and long ago. 
Ancient Right unnoticed as the breath we draw— 
Leave to live by no man’s leave, underneath the Law.” 


(From Rudyard Kipling’s “The Old Issue.” ) 


The Meeting of the American Bar Association in London July 24- 
81, 1957—-A memorial volume (illustrated) of “the largest interna- 
tional gathering of members of the legal profession ever held.”— 
It includes the dedication of the A. B. A. Memorial to Magna Carta 
at Runnymede. 


“At Runnymede, at Runnymede, 
What say the reeds at Runnymede? 
At Runnymede, at Runnymede, 

Your rights were won at Runnymede! 
‘Forget not, after all these years, 

The Charter signed at Runnymede.’ ”’ 


(From Rudyard Kipling’s “The Reeds at Runnymede.”’) 


“Predicting Delinquency and Crime’’—by Pro. Sheldon Glueck 
and Dr. Eleanor T. Glueck—Harvard University Press, 293 pages, 
$6.50. “An attempt—and a pioneer one—to present an entire sys- 
tem of predictive devices”—the latest result of years of devoted 
study of the intangible factors of human behavior in relation to the 
increasing judicial and administrative problems of sentencing, of 
treatment and of recidivism—by two dedicated and distinguished 
students of the most difficult problems of the criminal law. As they 
say in the preface—‘there remains much work to be done—but a 
beginning has to be made.” They “hope that... our predictive ap- 
proach is a promising avenue of exploration for the understanding 
and treatment of crimination and recidivism and for the prevention 
of delinquency.” ' 


“Imperfect Collusion in the Cement Industry’—by Samuel M. 
Loescher, Associate Professor of Economics at Indiana University— 
Harvard University Press, 329 pages, $7.00. This is the 4th in 
the Harvard University Series of Studies on Competition in Ameri- 
can industry. 

“In April 1948 the Supreme Court decided that collusive use of 
a basing-point system violated American anti-trust law and the de- 
fendant cement companies were enjoined. ... Now major court de- 
cisions tend to produce controversy as to their meaning, conse- 
quences and wisdom, and the Cement decision was no exception. ... 
It is hoped that this economic study of the American cement in- 
dustry circa 1900 and 1956—giving special emphasis to the place 
of the basing-point system—will add light and reduce heat in any re- 
newed public debate.” F. W. G. 
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UNIFORM COMMERCIAL CODE 


This important new Legislation is completely treated in 
the Massachusetts General Laws Annotated and is made 
useful and understandable by the following special 
editorial features: 


1. Accurate copy of the Code 


2. Massachusetts Code text comments for each section | 
by Professors Robert Liberman and Austin T. Stickells 7 


References to prior statutory provisions } 


> 


A copy of the Official Comments furnished by the two 
national sponsors of the Uniform Commercial Code 





Cross references 





Law Review and Bar Journal Commentaries 





Library references 













Massachusetts annotations 
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Pennsylvania cases 
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10. Index to cases for each section 
11. Separate index to the Uniform Commercial Code 


12. Special tables 
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For additional information on the Uniform Commercial Code, 
write or telephone collect LAfayette 3-6882 
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